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Establishment of the California Voluntary Drought Initiative 

The California Coastal and Central VaHey Area Offices of NOAA's National Marine Fisheries 
Service (NMFS) West Coast Region recommend that you approve the establishment of the 
California Voluntary Drought Initiative (Initiative) for 2014, a joint Initiative between NMFS 
and the California Department ofFish and Wildlife (CDFW). The Initiative aims to help reduce 
the negative effects of the 2014 California drought on salmon and steelhead listed under the 
Endangered Species Act (ESA) and the California Endangered Species Act (CESA) while also 
supporting agricultural activities. 

Background 

NMFS is among several state and federal agencies that recognize the severe constraints that the 
2014 drought is likely to have on agriculture and fish in California. This Initiative expresses the 
intention of both NMFS and CDFW to work with water users in high priority areas throughout 
the state during this challenging situation. This Initiative would be temporary; it will only be 
implemented during 2014, as long as the state and federal drought declarations or designations 
are in effect. 

Participation is open to water users in California who make decisions about withdrawing water 
from salmon and steelhead-bearing streams and rivers that could, during the drought conditions, 
result in a take w1der the ESA and who meet specific eligibility requirements. By participating 
in this Initiative, if such a take occurs under the ESA, their participation will be a factor that 
NMFS would consider favorably during an enforcement investigation. 



Water users' participation in the Initiative would be formalized through a California Voluntary 
Drought Initiative Agreement (Agreement) between NMFS, CDFW, water districts and water 
companies, and individual water users who do not have an existing ESA section 7 nexus, ESA 
section 10 permits, CESA Incidental Take Permit or other CESA authorization, or other fish 
passage or flow agreements With NMFS or CDFW. In the Agreement, participating water users 
would agree to provide water for fish protection purposes. Details of the Agreements would be 
developed on a case-by-case basis and tailored to meet the agricultural and fish protection 
demands on specific streams. 

The Initiative includes an approach to the application of the ESA's section 9 enforcement 
standards, as related to the withdrawal of water from salmon and steelhead~bearing streams and 
rivers. The NMFS Office of Law Enforcement, often working with state and other federal 
agencies, investigates activities and inactivity that may result in the unlawful take of these 
species, and refers suspected unlawful activity to the Enforcement Section of the NOAA Office 
of the General Counsel for civil prosecution, or to the Department of Justice for criminal 
prosecution. Protection of ESA-listed salmon arid steelhead across their range are a priority for 
NOAA, and NOAA uses management plans and pursues enforcement actions to help ensure the 
protection and recovery of these species. During the drought, unintentional takes via water 
withdrawals could occur, and participating in the Initiative indicates that a signatory water user 
attempted to avoid such a take. 

An incentive for water users to voluntarily participate in the Initiative is that NMFS will consider 
their participation an important mitigating factor if they unintentionally take ESA-listed fish 
identified in their Agreement while withdrawing water or carrying out other actions that affect 
fish passage while complying with their Agreement. To obtain this special consideration, an 
Initiative participant must establish that they have implemented the specified water mitigation 
measures described in their Agreement and fully complied with the requirements of the 
Initiative's application checklist. 

Elements and Implementation of the Initiative 

To focus resources and maximize the efficiency of this Initiative in the shortest time possible, we 
have chosen to concentrate implementation in priority watersheds where the risk of drought­
related effects to ESA and CESA-listed fish species is greatest. Priority areas include Mill, Deer, 
and Antelope Creeks; the Scott, Shasta and Russian Rivers; and other areas that may come to our 
attention as the drought progresses. 

The general elements of this Initiative include eligibility, designated minimum fish passage and 
survival flows to help with flow and water temperature management, monitoring, and 
evaluations. The specific elements of the Initiative will be tailored by stream or river system and 
will also be described in individual Agreements. Each Agreement would be signed by the 
NMFS West Coast Regional Administrator and individual or groups of water users. CDFW will 
issue CESA incidental take permits that will mirror the Agreements between NMFS and the 
water user participants. 
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The Initiative will be implemented this year while federal or state 2014 drought declarations or 
designations are in effect. Implementation by NMFS will occur upon your concurrence with this 
Initiative and as water users sign onto the individual Agreements. · 

ESA and National Environmental PoHcy Act (NEPA) Considerations 

The Initiative and related Agreements are not considered federal agency actions. Rather, they 
lay out details of how NMFS may exercise their enforcement discretion and a framework foJ 
how water users and NMFS can work cooperatively to enhance conditions for fish protection. 
Therefore, we do not believe that ESA consultations are necessary for announcing the Initiative 
or signing individual Agreements. · 

For NEPA purposes, we have determined that development of a programmatic categorical 
exclusion for the issuance of the Agreements is sufficient. 

Legal Considerations 

The NOAA Office of the General Counsel (GC) has reviewed the Initiative and provided specific 
language regarding ESA enforcement discretion that is incorporated. NOAA GC also reviewed a 
template for an Agreement tailored for Mill, Deer, and Antelope Creek, and has cleared this 
template for implementation. NOAA GC Southwest Section will review other Agreements on an 
ongoing basis that are developed as part of this Initiative. 

Recommendation 

We request your concurrence to establish and iq1plement the California Voluntary Drought 
. Initiative and execute Individual California Voluntary Drought Initiative Agreements. 

I concur. Datb I 

Attachment: California Voluntary Drought Initiative 

3 


