


Relationship to Possible Water Rights Curtailments

Governor Brown proclaimed a drought state of emergency on January 17, directing State
officials to take all necessary actions to prepare for water shortfalls and instructed the State
Water Resources Control Board (State Water Board) to notify water right holders that they
may be directed to cease or reduce water diversions from streams and rivers later this season
due to low water conditions. On April 25, 2014, Governor Brown issued an Executive
Order directing CDFW to work with other State and Federal agencies and landowners in
priority watersheds to protect certain species and maximize the beneficial uses of scarce
water supplies, including employment of voluntary agreements to secure instream flows,
relocate members of those species, or take other measures. NMFS and the CDFW are aware
that the State Water Board is currently considering curtailing water rights to respond to
current drought conditions. This Drought Initiative, under the ESA and CESA, is limited to
those authorities and responsibilities of NMFS and CDFW. The initiative is separate from
the State Water Board’s authorities or independent actions that it may pursue related to the
drought, including emergency curtailments.

Voluntary agreements between the fisheries agencies, water users, or groups of water users, to
modify diversions or take other appropriate measures to protect listed species in these priority
watersheds can potentially secure instream flows and resolve competing calls for water by water
right holders. Mindful of the fact that such agreements cannot supersede water right priorities
under the authority of the State Water Board, NMFS and CDFW intend to support any local
cooperative solution formalized through an executed agreement between either or both NMFS
and CDFW and the water user, or group of water users as an alternative to the State Water
Board’s priority-based curtailment of any party to such an agreement’s water rights in order to
prevent unreasonable impacts to fishery resources.

The State Water Board’s proposed emergency regulations would allow the Deputy Director to
approve local cooperative solutions to protect a fishery in place of Board-issued curtailment
orders. The proposed emergency regulations would recognize voluntary water conservation and
instream flow agreements between water users, NMFS and CDFW as an alternative method of
compliance with the regulations.

Priority Watersheds

In an effort to focus resources and maximize the efficiency of this initiative in the shortest time
possible, we have chosen to concentrate on priority watersheds where the risk of drought-related
effects to ESA and CESA-listed fish, and other non-listed State species of special concern are
greatest. This section describes those priority watersheds and summarizes their importance to
conserving sensitive species. These watersheds are also areas where NMFS and CDFW staff
have worked to establish conservation partnerships. To date, both NMFS and CDFW have
worked collaboratively with agricultural, landowner, and water user organizations and









diversity and complexity of the physical and environmental conditions found within the Scott
River basin have contributed to the evolutionary legacy of coho salmon in the SONCC ESU, and
contributed to this population being considered a Functionally Independent population. In the
winter of 2013/2014, approximately 2,600 adult coho salmon returned to the Scott River. Due to
low flow conditions during the spawning season, tributaries were not accessible for adult coho
salmon, and the majority of coho salmon redds were constructed in the mainstem Scott River.
Hydrological conditions have recently improved in the Scott River Basin, primarily as a result of
rainfall. Due to a low volume of snowpack, combined with basin-wide water use, the mainstem
Scott River is predicted to go dry in the vicinity of coho redds and therefore increase mortality of
eggs and larval fish.

NMEFS and CDFW have worked collaboratively with the Scott River Water Trust, Scott River
Watershed Council, Karuk Tribe, Siskiyou Resource Conservation District, and U.S. Forest
Service to formulate potential strategies for rescue and relocation of juvenile salmonids during
the upcoming season. Fish rescue has been identified as a strategy to increase the chance of
survival for juvenile salmon and steelhead in the Scott River watershed. CDFW has served as
lead agency, carrying out fish rescue activities in the Scott River watershed since the 1950s.
Drought Initiative Voluntary Agreements or the parallel agreements with CDFW regarding
CESA in the Scott River during this drought will likely include actions related to fish rescue and
monitoring, among other things.

Another possible voluntary action in this watershed is to work with the Scott River Water Trust,
who is currently developing strategies with landowners to curtail water use in an effort to
provide protective over-summering conditions for rearing juvenile coho salmon. Other
contingency efforts being considered include relocating juvenile coho salmon from mainstem
habitats that are at risk of becoming dewatered to areas of the Scott River basin where that risk is
less, or in a worst case relocating to a captive holding facility.

Russian River

The Russian River is a large coastal basin north of San Francisco, which supports three salmonid
species listed under the ESA. Coho salmon are listed as endangered under the ESA and CESA
and Chinook salmon and steelhead are listed as threatened under the ESA. This watershed
historically supported the largest population of coho salmon in the ESU and, due to its size and
location, was likely a population source for many smaller watersheds. The coho salmon
population has subsequently collapsed and, without the intervention of recent conservation
hatchery efforts, they would likely be extirpated.

Since 2001, the Russian River Coho Salmon Captive Broodstock Initiative has been breeding
coho salmon from local genetic stock and releasing them as juveniles into historic coho salmon
streams. The number of streams managed for coho salmon re-introduction has expanded over
the years, but they include: Mill Creek (tributary to Dry Creek), Mark West Creek, Green Valley
Creek, and Dutch Bill Creek.



The 2014 drought has impacted coho salmon spawning during 2014. Access to preferred
spawning habitat in the tributaries was limited due to low-flow conditions and the spawning
migration of many adults was delayed while they were forced to hold in the mainstem Russian
river over two and a half months. Despite these challenges, the broodstock initiative estimates
approximately 200 adults returned to the Russian River. This is a substantial improvement over
the single digit returns seen in many of the last 15 years.

The maintenance of surface water in streams of the Russian River is a challenge due in part to
high water demand from agriculture, municipal and rural residential developments. NMFS and
CDFW are involved in several parallel initiatives attempting to address these challenges. For
example, Federal, State, County, and private representatives, with funding from the National
Fish and Wildlife Foundation, are working with willing landowners to offset the need to divert
water for irrigation or domestic purposes by developing water storage systems. Recently, as a
response to drought, CDFW and the State Water Board announced that they will expedite
approval for the installation of storage tanks by landowners who currently divert water from
coastal streams under the State Water Board’s Small Domestic Use registration program.
Installing tanks to divert and store water will help improve local regional water supply reliability
while also relieving pressure for in-stream diversions during drier months when fish need it
most. This Drought Initiative will attempt to leverage these kinds of partnership ideas and
efforts already underway to protect salmon and steelhead survival in the Russian River during
this exception drought.

Benefits for Water Users Who Participate in the Voluntary Drought Initiative
Improved Regulatory Certainty

In each of these priority streams and watersheds identified in this Voluntary Drought Initiative,
NMFS and CDFW seek to provide as much improved regulatory certainty as possible for
enrolling landowners and water users. Drought is producing substantial challenges for all sectors
of California. To date, NMFS and CDFW have found that open dialogue with drought-affected
landowners and water users regarding voluntary steps to reduce the significant risks to threatened
and sensitive species from drought has been a way to achieve mutual beneficial outcomes.

Because state and federal species laws are different in some respects, the actual implementation
mechanisms may vary between any participating entity and NMFS or CDFW. For example, in
each of the watersheds, NMFS and CDFW expect to enter into voluntary agreements as
described in this document. Under existing state authorities and pursuant to executive orders
related to the current drought emergency, CDFW may also employ voluntary written agreements
as a tool to improve regulatory coverage for incidental take of species under CESA. Depending
on the situation, there could be one written agreement covering each agency, or one agreement
per each agency. Participation in the Drought Initiative means execution of either such
agreement. Most importantly, the Drought Initiative represents the shared commitment of



NMFS and CDFW that voluntary, collaborative solutions memorialized in writing can best
minimize the impacts of water use and other activities and provide improved regulatory certainty
for local communities during this period of exceptional drought.

For each priority stream and watershed, NMFS and CDFW expect to promptly reach out to
landowners, water users, or other entities and fast-track discussions about standard terms or
activities for these voluntary agreements. Each agency intends to dedicate adequate capacity and
senior level involvement to move discussions and agreements for execution. These agreements
would detail the actions proposed to occur in collaboration with the enrolling participant.
Improved regulatory certainty and coverage will be tied expressly to the agreed upon actions
described in any agreement and limited in time only for the period of this drought.

Finally, in order to reduce the associated risks of landowners or water users risk subsequent to
entering into a voluntary agreement under this Drought Initiative, NMFS and CDFW will agree
to endorse any voluntary agreement signed by a participant and the two fish agencies to the
SWRCB as an alternative means to satisfy Board emergency regulations in place of a Board-
issued water rights curtailment order.

ESA Enforcement

Under the ESA, NMFS has responsibility to protect and recover listed species including salmon
and steelhead in California. The NMFS Office of Law Enforcement, often working with State
and other Federal agencies, investigates activities or inactivity that may result in the unlawful
take of these species, and refers suspected unlawful activity to the Enforcement Section of the
NOAA Office of the General Counsel for civil prosecutiol or to the Department of Justice for
criminal prosecution. Protection of ESA listed salmon and steelhead are a priority for NOAA
across their range, and NOAA uses management plans and takes enforcement actions to help
ensure the protection and recovery of these species.

At this time, severe and unprecedented drought conditions are affecting parts of California. To
help address the concerns those conditions present, NMFS is working with those withdrawing
water from California streams and rivers to take into account those needs and at the same time
carry out its responsibilities towards ESA listed salmon and steelhead by taking the extraordinary
steps outlined in this Drought Initiative. NMFS is thus seeking to encourage participation in the
Drought Initiative, and, to that end, will in making decisions about bringing or referring
enforcement actions and about appropriate penalties, consider participation in the Drought
Initiative an important mitigating factor when a Drought Initiative participant unintentionally
takes ESA listed fish species while withdrawing water or carries out other action that affects fish
passage while complying with a Voluntary Drought Initiative Agreement. To obtain this special
consideration, a Drought Initiative participant must establish that it has implemented the
specified water mitigation measures described in a Voluntary Drought Initiative Agreement and
fully complied with the requirements of an agreement. NOAA will actively pursue enforcement
actions against those who act negligently, recklessly, or intentionally in violation of the ESA.



CESA Enforcement

CDFW recognizes that several populations of Chinook salmon, coho salmon, and steelhead are
listed as threatened under both the ESA and CESA. When faced with discretionary enforcement
decisions, CDFW considers all facts and factors involved. Given the current drought, CDFW
will rank participation in the Drought Initiative as an important element when evaluating all the
facts regarding the possible take of CESA-listed fish species while withdrawing water or
carrying out other action that causes take. However, as the State trustee of natural resources,
CDFW is required by law to actively pursue enforcement actions against those who act
negligently, recklessly, or intentionally in violation of the CESA. Finally, at the discretion of the
landowner, Memoranda of Understanding entered into pursuant to this initiative and CESA for
fish management activities will include location-specific best management practices and will
provide increased regulatory certainty for cooperating landowners and entities.

Financial and Technical Assistance

Technical and financial assistance may be available for water users who participate in this
initiative to implement the actions described in any agreement. If requested, NMFS and CDFW
will provide recommendations and letters of support, for targeting financial and technical
assistance, with initiative participants.

Elements of the Voluntary Drought Initiative

The specific elements of the initiative will be tailored by stream or river system and described in
individual Voluntary Drought Initiative Agreements. The general elements of this initiative
include eligibility, designated fish passage flows, changes in the timing of diversions to help with
flow and water temperature management, other possible habitat protection measures, fish rescue
or relocation, scope and limitations of regulatory commitments, monitoring, and evaluations.

Eligibility

The Drought Initiative will be available specifically to water users who do not have an existing
ESA section 7 nexus, section 10 permits, CESA Incidental Take Permit, or other CESA
authorization, or other fish passage or flow agreements with NMFS or CDFW. A Drought
Initiative participant must establish that it has implemented the specified measures described in a
Voluntary Drought Initiative Agreement and fully complied with the requirements of that
agreement. Eligible applicants may include water companies, water districts functioning as
water masters for multiple water rights holders, or individual water rights holders or water users
that do not have existing Federal or State regulatory coverage under the ESA or CESA.



Implementation of the Initiative and Voluntary Initiative Agreement

The initiative will be implemented during the 2014 drought, and will remain in effect as long as
any Federal or State drought emergency declarations or designations are in place.
Implementation will occur as water users sign onto the individual Voluntary Drought Initiative
Agreements. Signed Agreements will remain in effect through December 31, 2014, or until the
drought is over, but may be extended if drought conditions continue. Given the importance of
this Initiative to priority salmon and steelhead populations in California, any willing individual
or entity seeking to develop an agreement with NMFS and CDFW will be given high priority
attention. The agencies are targeting the development and execution of agreements over the
course of May and June 2014.

Targeted Flow Conservation

Water users are encouraged to consider and apply targeted water conservation strategies that may
minimize the potential for water use to impact the critical survival needs of priority salmon and
steelhead populations. Such strategies can also facilitate a shift in time of diversion or method of
diversion (i.e., from on stream to off stream). The goal will be to allow the fish survival or
passage conditions described in Voluntary Drought Initiative Agreements to be met. Stream and
river flows described in these Voluntary Drought Initiative Agreements will be the lowest flows
currently thought by NMFS and CDFW to maintain the survival of fish in the specific stream or
river reaches they address, based on the best available scientific information.

Water users who contribute minimum instream base flows and periodic fish passage pulse flows
can help improve the likelihood that salmon and steelhead redds will yield successful production;
that over-summering juveniles will survive; and, that migrating fish will successfully migrate up-
and downstream past critical water diversion points and other passage impediments during this
drought.

Securing Instream Flows

It is the intent of this initiative to help ensure that contributions of water users will be honored by
downstream water users. This initiative will seek the support of all water users necessary to
ensure that the minimum biological needs of the species are met. The securing of instream flows
through an agreement will be solely voluntary, and may include options such as leases or
transfers.

Monitoring

Monitoring and evaluation of these measures is necessary to determine their success. Water
users will be working closely with NMFS, CDFW and other fish and water agencies so that the
actions agreed upon in any specific Voluntary Drought Initiative Agreement are closely
coordinated, monitored and evaluated to determine success. The agreement will seek to allow






