
MARINE MAMMAL COMMISSION
 

15 January 2010 
Ms. Donna Darm 
Assistant Regional Administrator 
Protected Resources Division 
National Marine Fisheries Service 
7600 Sand Point Way, NE 
Seatde WA 98115 

Dear Ms. Darm: 

The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors 
on Marine Mammals, has reviewed the National Marine Fisheries Service's 29 July 2009 proposed 
rule (74 Fed. Reg. 37674) and corresponding environmental assessment of measures to protect killer 
whales (Orcinus orca) in Washington's inland waters. The rule is intended to reduce the effects of 
vessel traffic on the whales, including the effects of whale-watching activities. It would be issued 
under the authority of the Endangered Species Act and the Marine Mammal Protection Act and 
primarily would establish a distance limit for vessels approaching whales, a "no-go" zone off San 
Juan Island, and a prohibition against positioning vessels in the path of whales. The Commission 
supports each of these elements of the proposed rule but questions whether they will be sufficient to 
protect killer whales from the adverse effects of vessel traffic and whale-watching. The Commission 
offers the following recommendations and rationale. 

RECOMMENDATIONS 

The Marine Mammal Commission recommends that the National Marine Fisheries Service 
implement all of the regulations described in the 29 July 2009 Federal Register to increase protection 
of killer whales, particularly the endangered southern resident stock, from vessel impacts in 
Washington's inland waters. In addition, the Marine Mammal Commission recommends that the 
Service­

•	 analyze and include additional regulatory provisions to establish stand-by zones at some 
distance beyond the 200-yard approach limit (e.g., beyond 400-600 yards) and limit the 
number of vessels (e.g., 10) that can be present between that boundary and the 200-yard 
approach limit at anyone time; 

•	 consider and include the safe operating procedures described later in this letter as part of any 
final rule governing vessel operations in the vicinity of killer whales in the inland waters of 
Washington State; 

•	 adopt a regulatory speed limit of either seven knots or, at a minimum, a "slow safe speed" 
requirement (as defined in 33 U.S.c. § 2006 and the International Regulations for Preventing 
Collisions at Sea 1972 (see 33 U.S.c. § 1602» within 400 yards of killer whales; 

•	 develop a monitoring plan to assess compliance with and evaluate the effectiveness of the 
vessel approach regulations included in the final rule and describe that plan in the associated 
preamble; 

•	 include implementation of a "no-go" zone off the west coast of San Juan Island; and 
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•	 move quickly to initiate discussions with Canada to develop comparable management 
strategies for killer whales throughout th.e inland waters of both Washington State and 
British Columbia. Among other things, the Service should seek comparable regulations, 
monitoring, enforcement, and outreach, assuming that these are not already in place. 

RATIONALE 

The most apparent effects of vessel traffic on killer whales include disturbance from the 
presence of the vessels and their associated noise, the risk of vessel strikes on the whales, and the 
masking of sounds important to the whales for navigation, foraging, or communication. Each of 
these effects has the potential to influence the behavior of the whales and to reduce their chances of 
survival and reproduction (directly in the case of ship strikes). Such effects would impede population 
recovery and conservation. The most common killer whales in the inland waters of Washington are 
members of the southern resident stock, which the Service has listed as endangered. This population 
numbers fewer than 100 animals, is vulnerable to several human-related risk factors, and has 
experienced significant declines in recent years that have not been fully explained by science. This 
killer whale stock clearly needs protection. 

Approach Limits and Stand-by Zones 

Vessel traffic is likely the most conunon and significant source of disturbance for southern 
resident killer whales. Commercial and recreational whale-watching vessels may be particularly 
harmful because, by intent, they operate close to the whales. Voluntary guidelines (i.e., Be Whale 
Wise) developed in collaboration with stakeholders were intended to keep the whale-watching 
vessels well away from the whales and tl~ereby limit disturbance. However, vessel operators violate 
the guidelines on a frequent basis. In 2006 Soundwatch, a stewardship program of The Whale 
Museum in the Pacific Northwest, documented 1,281 cases in which vessels failed to follow the 
guidelines, and the frequency of non-compliance has increased since 1998. Such observations 
provide more than enough impetus for regulation of whale-watching activities, as reflected in the 
proposed rule. 

Multiple factors may influence the extent to which whales are disturbed by approaching 
vessels. Such factors include the closeness and number of vessels, their configuration around the 
whales, the nature and level of noise from their engines, weather, bathymetry, proximity to shore, 
location, etc. The environmental assessment indicates that the mean number of commercial and 
recreational whale-watching boats following a given group of whales within Yz mile increased from 5 
boats in 1990 to an average of about 20 boats for the years 1998 through 2006. On any given day, 
that number may be much higher. According to the assessment" ... 107 vessels followed one 
Southern Resident pod (Lien 2000); 76 boats simultaneously positioned around a group of 18 whales 
from 1< pod (Baird 2002); and up to 500 vessels came out on the weekends to view a group of 
whales from L pod in Dyes Inlet during the fall of 1997." Such fleets of vessels, most of which are 
motorized, must create considerable underwater noise. Furthermore, depending on the 
configuration of those vessels around the whales, they could form a barrier that impedes the whales' 
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movements. Under such circumstances, it is not hard to imagine that the whales would be at least 
distracted, if not disturbed, likely leading to physiological stress and changes in their behavior (e.g., 
increased respiratory intervals, prolonged transitions between activity states, decreased resting and 
foraging, increased directional changes). Such effects could in turn impose energetic costs and have 
population-level consequences (Lusseau et al. 2009). 

Two of the three main measures of the proposed rule should help ensure that vessels 
maintain a reasonable distance from the whales. The fltst is the 200-yard limit for vessels 
approaching a whale or group of whales. Clearly, the relationship between distance and effects on 
the whales cannot be described exactly. But tl~e Service reasonably included this measure based on 
evidence that it would reduce (1) the risk of vessel strikes, (2) disturbance of biologically important 
behavior, and (3) masking. The second measure prohibits vessel operators from positioning in the 
path of whales so that tl~e whales either have to come close to the vessels or change their course. 
The Marine Mammal Commission supports these measures and recommends that the National 
Marine Fisheries Service implement all of the regulations described in the 29 July 2009 Federal Register 
notice to increase protection of killer whales, particularly the endangered southern resident stock. 

Even with those measures, the Commission believes that more protection is needed. 
Because large numbers of vessels (as described earlier) sometimes aggregate in an area to watch a 
killer whale or a group of killer whales, the Service also should consider the use of stand-by zones to 
limit the number of vessels allowed to approach whales at anyone time. The Service has included 
such measures in whale-watching guidelines on the East Coast. For example, in the Northeast 
Region and the Stellwagen Bank National Marine Sanctuary, guidelines include both a "Close 
Approach Zone" (equivalent to the approach limit) and a "Stand-by Zone" at some additional 
distance from the whales. Both zones limit tl~e number of vessels allowed to be present within a 
particular distance. In addition, a vessel can remain in the Close Approach Zone only for a limited 
time if additional vessels are waiting in the Stand-by Zone. The Service's environmental assessment 
did not evaluate Stand-by zones and they are not included in the proposed rule. However, because 
such zones provide a mechanism to limit the number of boats near the whale(s), they also provide a 
mechanism to limit the amount of associated disturbance. The Marine Mammal Commission 
therefore recommends that the National Marine Fisheries Service analyze and include additional 
regulatory provisions to establish stand-by zones at some distance beyond the 200-yard approach 
limit (e.g., beyond 400-600 yards) and limit the number of vessels (e.g., 10) that can be present 
between that boundary and the 200-yard approach limit at any time. The Service also should 
consider limiting the time a vessel can remain at the 200-yard limit if other vessels are waiting in the 
stand-by zone. The Commission understands that such zones may be difficult to implement and 
enforce, but believes that they could be implemented successfully with sufficient outreach, self­
policing, and additional enforcement as necessary. 

Best Practices and Safe Operating Procedures 

In addition, the Commission believes that the Service should use this rule to promote a 
number of other best practices and safe operating procedures. The Service need only review its own 
guidelines and rules in other parts of the country to identify them. Whale-watching guidelines in the 
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Northeast, Be Whale Wise guidelines in the Northwest, and North Atlantic right whale approach 
regulations all include safe operating procedures that could increase significantly the level of 
protection beyond that conferred by the currently proposed rule. These include (1) posting a 
dedicated lookout to assist the vessel operator in monitoring the location of all marine mammals; (2) 
avoiding sudden changes in speed and direction; (3) approaching and leaving stationary whales at no 
more than idle or "no wake" speed, not to exceed seven knots; (4) maintaining communication 
among multiple vessels at a site (via VHF channels 9,13, or 16 for hailing) to coordinate viewing; (5) 
monitoring the presence of obstacles (vessels, structures, fishing gear, or the shoreline) to safe 
navigation; (6) putting engines in neutral if whales approach within 100 feet of a vessel and not re­
engaging propulsion until the whales are observed to be clear of the area; and (7) ceasing whale­
watching activities before dark by returning to port at least 15 minutes before sunset. All of these are 
commonsense measures that reduce the likelihood of striking or interfering with a whale or group of 
whales, and their application clearly is warranted by the southern resident killer whale stock's 
endangered status. Therefore, the Marine Mammal Commission recommends that the National 
Marine Fisheries Service consider and include the safe operating procedures discussed here as part 
of any fmal rule governing vessel operations in the vicinity of killer whales in the inland waters of 
Washington State. 

Speed Limits 

Vessel speed limits deserve special consideration because they provide an obvious 
mechanism to reduce the probability of vessel strikes, interference with the whales' use of sound for 
multiple kinds of behavior (e.g., communication, foraging), and adverse physiological responses by 
the whales. The current voluntary guidelines reconunend speeds of less than seven knots when a 
vessel is within 400 yards of the nearest whale. Nonetheless, documented instances in which vessels 
failed to follow the speed guidelines increased from 13 in 2003 to 139 in 2006 (fables 3.1 and 3.2 
and Figure 3-9 in tl~e assessment). The Service analyzed the effects of such a regulation in its 
environmental assessment and concluded that a speed regulation would result in only small 
reductions in risks associated with vessel strikes or auditory masking and would likely provide only 
small biological benefits to the whales. The Service also asserts that a speed restriction would be 
difficult to enforce without vessel tracking technology as it would need to measure both speed and 
distance from the whales. 

The Commission disagrees with the Service's reasonil.1g and conclusion regarding speed 
limits. In some cases, the benefits to the whales might be small. However, if increasing speed 
increases tl~e noise introduced into the marine environment, and increasing noise increases the 
probability of masking, then slowing vessels should reduce the potential for significant masking 
effects. Perhaps more important, excessive speed increases the risk of injury or death from vessel 
strikes, and the loss of even a single whale would have serious consequences for the recovery and 
conservation of the southern resident stock. Those potential consequences, together with the 
extraordinary frequency of interactions between whales and vessels in these waters and the minor 
costs to vessel operators from reducing speed near whales, all argue that speed limits would provide 
important additional protection with little associated cost and therefore should be included in this 
rule. To do otherwise is to place the stock at unnecessary risk. 
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Although tl'le Commission agrees tl'lat precise measurement of both vessel speeds and 
distances from whales is challenging, surely the more egregious violations could be identified with 
existing technology. In fact, regulated slow speed zones are enforced in multiple areas of the country 
for many reasons, including protection of marine mammals (e.g., manatees in Florida, large whales 
off the northeast Atlantic coast, right whales in various parts of the u.s. Atlantic coast, and 
humpback whales in Alaska waters1

). In addition, the fact that tl'le Service's environn'lental 
assessment referenced violations of the voluntary guideline for speed near whales implies that the 
Service has some degree of cOl1fidence in assessments of speed near whales. Implementation and 
enforcement of a speed limit also could be enhanced by education of the public and commercial 
whale-watching community. The results may not be total compliance, but they would likely reduce 
the probability of a serious accident. For all these reasons, the Marine Mammal Commission 
recommends that the National Marine Fisheries Service adopt a regulatory speed limit of either 
seven knots or, at a minimum, a "slow safe speed" requirement (as defmed in 33 U.S.C. § 2006 and 
the International Regulations for Preventing Collisions at Sea 1972 (see 33 U.S.C. § 1602)) within 
400 yards of killer whales. 

Monitoring Compliance with and Assessing the Effectiveness of the Final Regulations 

The Service has been working with researchers and organizations such as Soundwatch to 
monitor compliance with whale-watching guidelines. The Commission supports such partnerships, 
particularly for the purpose of monitoring compliance, which is likely to become more difficult in 
the foreseeable future. As discussed in the environmental assessment, human population growth is 
expected to result in increased commercial and recreational vessel traffic in Washington's inland 
waters. Registration figures for recreational boating bear this out-the number of boats is increasing 
and likely will continue to increase (National Marine Manufacturers Association 2005). More 
recreational vessels and more people engaged in whale-watching will likely lead to more interactions 
between vessels and killer whales. The effects on the whales also will increase if whale-watching is 
not well managed. To ensure good management, the Service must develop and implement a 
monitoring program that (1) assesses vessel compliance and (2) conf1tms that the new regulations 
are sufficient. If compliance is poor and the new regulations prove inadequate, the Service must 
identify a process for determining what additional regulations are necessary. To tl'lat end, the Marine 
Mammal Commission recommends that the National Marine Fisheries Service develop a monitoring 
plan to assess compliance with and evaluate tl'le effectiveness of the vessel approach regulations and 
that this plan be included in the fmal rule and described in the associated preamble. 

No-go Zone 

The Commission supports the implementation of a "no-go" zone along the west side of San 
Juan Island. This area is thought to be particularly important for killer whale foraging, particularly 

IThe Alaska humpback whale approach regulations (66 Fed. Reg. 29502, May 31, 2001) require vessels to operate at a 
slow, safe speed when near a humpback whale. "Safe speed" has the same meaning as the term is defmed in 33 U.S.C. § 
2006 and the International Regulations for Preventing Collisions at Sea 1972 (see 33 U.S.C. § 1602), with respect to 
avoiding collisions with humpback whales. 
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for Chinook salmon. Although disturbance by wl~ale-watchingvessels has been implicated as an 
important factor in the decline of this stock, so too has the decline in Chinook salmon populations, 
which appear to be the most important prey for southern resident killer whales. Creating a no-go 
zone at this site makes sense because (1) the area is frequented by the whales, which means the risk 
of a vessel strike may be increased, (2) the area appears to be important for foraging and its 
protection helps address a major risk factor, and (3) limiting vessel traffic in this area may reduce the 
likelihood of masking, which could confound the whales ability to forage successfully. For these 
reasons, the Marine Mammal Commission recommends that the National Marine Fisheries Service 
include the implementation of a no-go zone off the west coast of San Juan Island. 

Cooperation with Canadian Authorities 

Statistics in the environmental assessment indicate that both U.S. and Canadian commercial 
whale-watching operators violate the guidelines, including parking in the path of approaching 
whales, operating inshore of whales, operating under power within 100 yards of whales, and 
operating at high speeds near the whales. Of the 1,281 guideline violations in 2006 (referred to 
earlier in this letter), 30 percent were by commercial wl~ale-watchingoperators. Of that 30 percent, 
more than two-thirds involved Canadian operators, although-in fairness-the Commission 
understands that more whale-watching operators are from Canada and violation rates are 
comparable. 

The take prohibitions of the Marine Mammal Protection Act (16 U.S.C. § 1372(a)(2)(A)) and 
Endangered Species Act (16 U.S.C. § 1538(a)(1)(B)) and corresponding regulations apply 
unambiguously to all persons or vessels, regardless of their nationality or country of registry, in 
waters or on lands under the jurisdiction of the United States. Once fmalized, the regulations that 
are the subject of this rulemaking will be binding on Canadian commercial wl~ale-watchingoperators 
and recreational boaters when they are operating in the area set forth in section 224.103(e)(1) of the 
regulations. The Service will need to consider how best to pursue enforcement actions against 
Canadian vessel operators that are based in Canadian ports but enter U.S. waters and violate the 
regulations. 

However, protecting the whales only in U.S. waters will not be sufficient to ensure the 
recovery and conservation of this stock. The observations that Canadian operators also violate 
whale-watching guidelines and the fact that the whales use the Canadian waters of northern Puget 
Sound mean that the Service must work with its Canadian counterparts to protect southern resident 
killer whales in Canadian waters as well. 

The Commission understands that Canadian and U.S. officials already cooperate to a degree 
on matters pertaining to the protection of southern resident killer whales. The Commission also is 
aware of similar cooperation between the countries on management efforts related to other marine 
mammals (e.g., sea otters). So a precedent for international cooperation exists. Such cooperation 
seems essential and, in view of existing violations, warrants expanding. With that in mind, the 
Marine Mammal Commission recommends that the National Marine Fisheries Service initiate 
discussiol1S with Canada to develop comparable management strategies for killer whales throughout 
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the inland waters of Washington State and British Columbia. Among other things, the Service 
should seek comparable regulations, monitoring, enforcement, and outreach. 

A Precautionary Approach 

The National Marine Fisheries Service has primary responsibility for protecting the southern 
resident killer whale stock in Washington's inland waters. As is always the case in management of 
endangered species, meeting this responsibility will require making some difficult decisions based on 
uncertain ll1formation. However, most of the measures discussed in this letter would result in 
relatively little cost to boaters who wish to approach killer whales in this region. In contrast, failing 
to impose the necessary measures could come with a serious cost to the stock and associated 
ecosystem. The loss of a single whale from a vessel strike could have important consequences. As 
noted previously, the southern resident killer whale stock consists of fewer than 100 individuals, 
faces a number of risks from l~uman activities, and has experienced sharp declines in recent years 
that scientists have not yet been able to explain fully. Surely this is a situation where any uncertainty 
regarding potential adverse effects should be managed in a precautionary manner. 

Please contact me if you have questions about the Commission's recommendatiol1s. 

Sincerely, 

~R~r~ 
Executive Director 
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Donna Darm 
Assistant Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point Way, NE. 
Seattle, Washington 98115 

Subject:	 COMMENTS - Proposed Rule of Protective Measures for Killer Whales in the 
Northwest Region under ESA and MMPA, Washington 

Dear Ms. Darm: 

The Department of the Interior has reviewed the Proposed Rule of Protective Measures for 
Killer Whales in the Northwest Region under ESA and MMPA, Washington. The 
Department provides the following comments for use in development of the final rule. 

San Juan Island National Historical Park (NHP) borders the primary summer habitat of killer 
whales in the area. Many visitors come to the park to watch these whales, primarily from the 
American Camp unit on San Juan Island. 

In a letter dated June 20, 2007, the National Park Service (NPS) responded to National Marine 
Fisheries Service's (NMFS) Advance Notice of Proposed Rulemaking, recommending, 
among other things, that NMFS create a mandatory boat exclusion area that included the 
current voluntary boat exclusion area from Mitchell Bay to Eagle Point, and that NMFS 
extend the exclusion area further south to Cattle Point. The proposed mandatory 
exclusion/no-go zone stops at Eagle Point. We recommend again that the no-go zone extend 
to Cattle Point. 

While NPS generally supports the no-go zone, we are concerned that the proposal rule may be 
too restrictive to kayakers. The Cascadia Marine Trail is within the no-go zone, and San Juan 
County Park, located adjacent to the no-go zone, is one ofthe primary put-in/take-out points 
for kayakers. If kayakers are prohibited from putting in or taking out at San Juan County 
Park, they will most likely launch from American Camp, which is located in the NHP. Any 
kayak outfitters or guides who may want to operate in the NHP will be required to obtain 
commercial use authorizations. The NPS can only approve a limited number of these 
authorizations. Consequently, the proposed rule has the potential to greatly curtail the 
recreational use of the area by kayakers. We recommend NMFS consider allowing non­
motorized users to put in or take out at the current access points, but require non-motorized 



users to immediately move to Yz mile outside the no-go zone. We also recommend consulting 
with the Washington Water Trail Association, which manages the Cascadia Marine Trail, for 
additional ideas. 

At a minimum, an approach limit of 100 yards is necessary, due to the many potentially 
harmful activities the park staff has observed boaters engaging in while whale-watching from 
their vessels. Therefore, the NPS is supportive of the proposed 200-yard approach 
requirement. 

NHP staffhave observed a significant amount of noise occurring from whale-watching boats 
traveling along the shoreline, which impact the visitor experience at the NHP. Many of these 
boats are whale-watch tour boats. There has also been a significant amount of noise from the 
spotter planes that look for orcas on behalf of the whale-watch boat operations. Whale­
viewing from the park is a popular activity and the Department is concerned with the vitality 
of the killer whales. The Department is supportive of the proposed rule, because the reduction 
in noise from the whale-watching boats and spotter planes is better for the vitality of the killer 
whales and creates a better overall visitor experience to the park. 

In addition the Department recommends contacting the Washington State Recreation and 
Conservation Office to ensure that there are not any sites that received grants for public 
recreation, and that may require, for example, continued water access within the proposed 
exclusion area. Please contact: 

Ms. Kaleen Cottingham, Director 
Washington Recreation and Conservation Office 
P.O. Box 40917 
Olympia, WA 98504 
(360) 902-3000 

We appreciate the NMFS's responsiveness to NPS's June 20,2007 letter advocating for 
strong, clear regulations protecting killer whales. Moving forward, we would like to see 
NMFS consider in more depth the impacts from the region's salmon fishing industry to killer 
whales. We note that there have been three shipwrecks involving salmon fishing boats within 
the last five years, the most recent one capsizing off the shoreline of American Camp and 
spilling diesel fuel and debris in the water and along the shoreline. 

Thank you for the opportunity to provide these comments. If you have any questions 
regarding these comments please contact Kelly Powell with NPS at (206) 220-4106 or 
Kelly_Powell@nps.gov. Ifyou have any other questions please contact me at (503) 326­
2489. 

Sincerely 

..--....---" .....-... 

''', 

Preston A. Sleeger 
Regional Environmental Officer 



Orca NPRM Comments 

Subject: Orca NPRM Comments
 
From: "St. Pierre, Heather J. LCDR" <Heather.J.St.Pierre@uscg.mil>
 
Date: Wed, 13 Jan 2010 16:01 :44 -0800
 
To: Orca.Plan@noaa.gov
 

Good Afternoon Ms. Barre, 

Please find attached USCG Sector Seattle's comments regarding NOAA's proposed rule 
on protection of killer whales. A hardcopy will be mailed out tomorrow. 

If you have any questions, please let me know! 

Regards, 

LCDR Heather St. Pierre
 
Chief, Waterways Management Division
 
U.s. Coast Guard Sector Seattle
 
1519 Alaskan Way South
 
Seattle, WA 98134-1192
 
206-217-6042
 
heather.j.st.pierre@uscg.mil
 

Content-Description: DOCOO I.PDF 

DOCOOl.PDF Content-Type: application/pdf 

Content-Encoding: base64 
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Commander 1519 Alaskan Way S 
United States Coast Guard Seattle, WA 98134 
Sector Seattle Phone: (206) 217-6001 

Fax: (206) 217-6146 
Email: sectorseattleWNm@uscq.mil 
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10-007 

JAN	 1 3 2010 

National Marine Fisheries Service 
Attn: Lynn Barre 
Northwest Regional Office 
7600 Sand Point Way, NE 
Seattle, WA 98115 

Dear Ms. Barre: 

I have reviewed NOAA's notice of proposed rulemaking regarding the protection of killer 
whales in 74 Federal Register 144 (29 Jul 2009), pp 37674-37685 and offer the following 
comments: 

1.	 The exception in the proposed rule 50 CFR 224.103 (e) 2(i) E is unclear and does not 
account for the need to ensure vessel safety. Specifically, the exception reads, "Vessel 
operations necessary to avoid an imminent and serious threat to a person." However, the 
"Scope and Applicability" section states that "the regulations would not apply to vessel 
operations necessary for safety to avoid an imminent and serious threat to a person or 
vessel." The phrase "or vessel" has been excluded from the regulatory text and s110uld be 
restored. I recommend the following language for your consideration: 

"Vessel operations necessary to avoid an imminent and serious threat to a person or 
vessel, as well as vessel operations necessary for overall safety ofnavigation." 

The addition of this language would clarify the rule's intent to allow flexibility for 
vessels to maneuver as necessary to avoid collision with other vessels or obstructions. 

2.	 I recommend that the words "and Canadian" be removed from the seventh paragraph of 
the "Scope and Applicability" section in the sentence that begins with "U.S. and 
Canadian regulations require... " This change is recommended because u.s. and 
Canadian regulations differ in some of the examples subsequently stated in the 
background text. 

3.	 One minor adjustment should be made to paragraph eight of the same section. Item (2)
 
includes, "...vessels participating in the Vessel Tracking System." This should read,
 
"...vessels participating in the Vessel Traffic Service."
 



If you have any questions, please do not hesitate to contact my representative, LCDR Heather 
81. Pierre, at 206-217-6042. Thank you for your time and consideration. 

Sincerely, 

G E 
Captain, .8. Coast Guard 
Captain of the Port, Puget Sound 

Copy: Commander, Coast Guard District Thirteen (dre) 



NOAA Proposal Conlments 

Subject: NOAA Proposal Comments
 
From: "Larson, Ann" <Larson.Ann@leg.wa.gov>
 
Date: Tue, 12 Jan 2010 12:09:55 -0800
 
To: "'Barry.Thom@noaa.gov'" <Barry.Thom@noaa.gov>
 
CC: "'Lynne.Barre@noaa.gov'" <Lynne.Barre@noaa.gov>, "'orca.plan@noaa.gov'" 
<Orca.Plan@noaa.gov> 

Dear Mr. Thom, 

On behalf of Washington State Legislators of the 40th District, please see the attached comments regarding the 
proposed National Oceanic and Atmospheric Administration Protective Regulations for Killer Whales in the 
Northwest Region. 

Please feel free to contact me if you have any questions. 

Thank you for your consideration, 

Ann Larson I Legislative Assistant to Senator Kevin Ranker
 
40th Legislative District I Washington State Senate
 

Olympia Office (p) 360.786.7678 (f) 360.786.1999
 
Anacortes District Office (p) 360.899.5638 (f) 360.899.5641
 
(e) larson.ann@leg.wa.gov (w) http://www.sdc.wa.gov/senators/ranker/ 

[fiOiOOl12.Thom.N~~~sponse'Pd~~ 
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Washington State Legislature
 

January 12, 2009 

Mr. Barry Thom 
Acting Regional Administrator 
Protected Resources Divisions, Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point Way, NE 
Seattle, WA 98115-0070 

Dear Mr. Thom, 

We respectfully submit the following comments regarding the proposed National Oceanic and 

Atmospheric Administration (NOAA) Protective Regulations for Killer Whales in the Northwest Region. 

We recognize the immense task NOAA has been charged with in protecting the Southern Resident Killer 

Whale (SRKW) under the federal Endangered Species Act (ESA) and commend the tremendous effort put 

forth in the NOAA proposal. We are in support of additional federal regulatory measures to protect the 

SRKW. We received many letters and emails from constituents throughout the district and reviewed 

information and positions submitted by the state and local agencies and organizations. Upon review of 

constituent and agency comments and after attending several public meetings, we have the following 

comments regarding the proposal. 

Background on Current Efforts 

Washington State Recovery Efforts 
The key potential threats to the SRKW as identified by the Orca ESA Recovery Plan include prey 

availability, contaminants, and vessel effects. To date, Washington State has made progress to address 

these threats. 

Efforts by the Salmon Recovery Funding Board (SRFB) have been underway since 2000 to address 

salmon recovery efforts and protection of the Puget Sound. The State Recreation and Conservation 

Office (RCO) reported an over $518 million investment in salmon recovery projects that include: 

protecting quality habitat, the creation of new habitat by removing barriers to fish migration, reducing 

the amount habitat destroying sediment entering streams, improving rivers, estuaries, and wetlands to 

create a variety of habitats, conserving water use, and gathering critical salmon and habitat data. 

The Recovery Plan also calls for the clean-up of contaminated sites and minimizing inputs of toxic 

chemicals into the SRKW habitat and food chain. The Washington Department of Ecology (DOE) 

estimates $278,444,000 of the 2009-2011 operating and capital budget related to implementing the 

Puget Sound Action Agenda. Working with local, tribal, state and federal governments and partners, 

DOE has made progress toward improving the health of the Puget Sound. They have invested $3.1 
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million in federal grants in 2009 to help local partners protect and preserve more than 350 acres of 

estuarine and connected fresh water wetland habitat. Over 732 contaminated sites within ~ mile of the 

Puget Sound have been cleaned up to date. In addition, DOE has had key role in improving mitigation 

practices to ensure no net loss of wetlands, improving shoreline regulations, and implement numerous 

permits to control stormwater pollution. 

Since 2005, the Washington Department of Fish and Wildlife (WDFW) has been conducting enforcement 

patrols specific to Orca whale protection. In 2008, the Washington State Legislature passed HB 2514 to 

provide regulatory protection for the SRKW (RCW 77.15.740) and prescribing penalties. Prior to the 

passage of HB 2514, WDFW did not have the backdrop to provide regulatory protection. Although the 

Marine Mammal Protection Act and local voluntary guidelines had been in place, enforcement of the 

rules was challenging. 

In 2008, 34 Orca-directed patrols were conducted by WDFW Enforcement and 192 WDFW vessel hours 

expended resulting in 82 warnings and 3 citations for violations of the state SRKW law. In 2009, 28 

Orca-directed patrols were conducted and 130 WDFW vessel hours were expended resulting in 65 

warnings and 2 citations for violations of the state SRKW law. 

Recommendations 

Prohibition against Parking in the Whales' Path 
We support adoption of the proposed regulations that would prohibit vessels from parking in the 
whales' path within 400 meters. 

No-go Zone Alternative 
Currently, specified locations recommended for the proposed no-go zone are already observed as 

voluntary no-go zones. To further diminish vessel-whale interactions, we support of the 

recommendation of a three (3) tiered approach that includes: 

•	 A 1/2 mile radius no-go zone around Lime Kiln Light House for vessels year round. All vessels 

would be excluded from entering the no-go zone, with the following exceptions: 

o	 Federal, State, and local government vessels operating in the course of official duty; 

o	 Vessels participating in Vessel Tracking System (VTS) and operating within the defined 

Traffic Separation Scheme shipping lanes; 

o	 Scientific research authorized through a permit issued by NMFS; 

o	 Motorized and human-powered vessels maneuvering for safety to avoid imminent and 

serious threat to person or vessel; 

o	 And, vessels owned by land owners for access to private property located adjacent to 

the no-go zone. 

•	 A no-go zone when whales are present between May 1 and Sept 30 within 1/2 mile offshore 

from Mitchell Point to Eagle Point. All vessels would be excluded from the no-go zone except 

for vessels identified as exempt from the no-go zone. 

•	 A go-slow zone from Mitchell Point to Cattle Pass within 1/2 mile offshore and enforced May 1 

and Sept 30. All vessels permitted within the go-slow zone would be limited to a tl no wake" and 

7 knot speed restriction. All vessels would be excluded from the go-slow zone except for vessels 

identified as exempt from the no-go zone, as well as the following vessel types: 
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o	 Recreational fishing vessels, non-treaty vessels, treaty Indian fishing vessels; 

o	 Vessels owned by land owners for access to private property located adjacent to the no­

go zone or go-slow zone; 

o	 Kayaks or other non-motorized vessels; 

o	 Vessels launching from the San Juan County Parks boat launch, for transit only to non- . 

restricted waters outside % mile offshore. 

Non-motorized Exception: 
Research suggests that noise is a factor in feeding behavior of SRKW. Although it is not clear whether 

the presence of kayaks or human-powered vessels cause a negative or neutral behavioral change, it is 

clear that they do not omit noise like a motorized vessel. A near-shore exception from the no-go zone 

should be taken into consideration for the safety of human powered watercrafts traveling in no-go and 

go-slow zones. 

Local efforts have already been underway to help minimize impacts to wildlife. A grassroots 

organization, Kayak Education and Leadership Program (K.E.L.P.), was established to educate sea 

kayakers on the marine mammal protection laws. Working in partnership with commercial kayak 

companies, the K.E.L.P. objective is to govern kayak behaviors around marine wildlife and provide direct 

outreach to private-recreational kayakers to minimize their impact on wildlife they encounter. 

While we recommend an exception for paddlers, we strongly recommend the K.E.L.P. training program 

or another similar program be made mandatory for all commercial kayak guide operators annually. We 

further recommend investigation into the practicality of a similar certification requirement for fishing 

vessels and private landowners eligible to enter the go-slow zone. 

Permits 
Commercial whale watch vessels organized the PWWA to self-regulate negative impacts to the SRKW. 

While we agree that these measures have been beneficial, additional regulatory steps need to take 

place. We recommend NOAA require an annual permit for each commercial whale watch vessel or 

kayak outfitter vessel to operate in the presence of killer whales. Permits should be required for 

commercial whale watch operators, kayak outfitters and tour vessels operating on the Westside of San 

Juan Island. Permit fees collected should be used for enforcement. The permit would require a trained 

gUide or naturalist who has completed a certain number of seminar hours on boater safety, marine 

mammal protection, and education in marine threats. Kayak guides would be required to participate in 

the education program described above. 

We recommend that commercial whale watch companies, kayak outfitters, or charter tour companies 

operating without a permit receive a violation. We further recommend that after three violations, the 

company have their permit suspended for a period of one year. 

Approach Restrictions 
According to current Washington State law (RCW 77.15.740), it is unlawful to approach within 100 yards 

of a SRKW. We support the proposed regulation to increase the minimum distance vessels can travel in 

the proximity of killer whales. However, with the recommended level of training and education 

required for commercial whale watch companies and kayak outfitters, we would support an approach 

limit of 150 yards as recommended by the Whale Museum. Further, we are recommending a speed 
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restriction of 7 knots within 400 yards of any killer whale in the inland waters of the state to reduce 

noise levels as well as reduce vessel-whale interactions. 

Limited Entry 
We recommend researching the concept of limiting the number of permits issued for commercial whale 

watch companies and kayak outfitters. In order to increase safety and enhance the level of protection, 

we recommend setting a maximum number of whale watch vessels and kayak outfitters in proximity of 

whales. 

Fees 
We also recommend a per person fee to be collected at the time of the whale watch tour or kayak 

launch as a funding mechanism for education and enforcement. 

Education and Enforcement: 
Data from Soundwatch suggests that infractions of the current laws occur 85% from private vessels. 
Efforts need to not only educate the commercial tourism community, but also private vessels traveling 
in proximately of SRKW. We encourage NOAA to provide resources both for effective outreach program 
and for effective enforce the regulations. 

We thank you for the opportunity to comment on this important issue. 

Respectfully, 

Dave Quail Kevin Ranker Jeff Morris 
State Representative State Senator State Representative 

40th Legislative District 40th legislative District 40th legislative District 

CC:	 lynne Barre, Lynne.Barre@noaa.gov 
Public Comment, orca.plan@noaa.gov 
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State of Washington
 
DEPARTMENT OF FISH AND WILDLIFE
 

Mailing Address: 600 Capitol "'Jay N • Olympia, WA 98501-1091 • (360) 902-2200, TOO (360) 902-2207
 
Main Office Location: Natural Resources Building • 1111 'Nashington Street SE • Olympia, WA
 

December 15, 2009 

Mr. Barry Thorn 
Acting Regional Administrator 
National Marine Fisheries Service, Northwest Region 
7600 Sand Point Way NE 
Seattle, Washington 98115 

Dear Mr. Thorn: 

The Washington Department ofFish and Wildlife (Department) appreciates the opportunity to 
comment on the Proposed Regulations to Protect Killer Whales from Vessel Effects in Inland 
Waters of Washington. In 2006, the Department worked in concert with the National Marine 
Fisheries Service (NMFS) to develop a recovery plan for Southern Resident Killer Whales 
(SRKW). Within that plan, vessel disturbance was identified as a threat to the SRKW population. 
Further, in 2008, the Department worked closely with the Washington State Legislature to 
develop and adopt RCW 77.15.740, which provided a significant step in protecting SRKW from 
vessel disturbances. We support additional federal regulations designed to reduce vessel 
disturbances and our comments on the proposed regulations are pelow. 

Scope and Applicability 

The Department supports the application of the proposed regulations to all killer whales and to 
all navigable inland waters of Washington State (i.e., Puget Sound, San Juan Islands, Strait of 
Georgia, and Strait of Juan de Fuca). 

Requirements: Approach Restrictions 

We support the proposed 20D-yard vessel approach restriction. The 2DD-yard approach 
restriction doubles the current approach restriction in RCW 77.15.740, increasing the "buffer" 
for killer whales while still providing a meaningful opportunity for whale watching. 

Requirements: No-Go Zone 

We recognize that establishing a No-Go Zone is perhaps the most controversial of the three 
proposed regulations. The Department recommends that another alternative be considered for 
the protection and conservation of killer whales in Washington waters. We recommend that 
NMFS modify Alternative 4 to establish a seasonal conservation area along the west side of San 
Juan Island from May 1 through September 30. The recommended boundaries for this 
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conservation area would be a 13 mile long area that would include all marine waters from 
Mitchell Point to Cattle Point, extending 1/2 nautical mile seaward and offshore (see attached 
Figure 1). 

In the middle of this conservation area would be an approximately 2 nautical mile long area that 
would become a vessel No-Go Zone. This would represent a legal codification and expansion of 
the voluntary zone already in place off Lime Kiln Point. Boundaries for the No-Go Zone would 
lie between a north boundary line located 1.5 nautical miles north of Lime Kiln Point (near 
Bellevue Point at approximately 48° 31.75' N) and a south boundary line located 1.5 nautical 
miles south of Lime Kiln Point at the small unnamed headland midway between Lime Kiln Point 
and Pile Point Gust south of Deadman Bay at approximately 48° 30.00' N); both lines extending 
1/2 nautical mile seaward and offshore. All vessels would be excluded from entering the No-Go 
Zone, with the following exceptions: Government vessels operating in the course of official 
duty; vessels participating in the Vessel Tracking System (VTS); NMFS-permitted scientific 
research vessels; vessels maneuvering for safety; and vessel operators that own private land 
adjacent to the No-Go Zone. 

The remainder of the conservation area to the northwest and to the southeast of the Department's 
proposed No-Go Zone would be designated as a Go-Slow Zone from May 1 through September 
30 (see attached Figure 1). All vessels would be excluded from the Go-Slow Zone except for the 
vessels identified as exempt from the No-Go Zone, as well as the following vessel types: 
Recreational fishing vessels; non-treaty commercial fishing vessels; treaty Indian fishing vessels; 
kayaks; and private landowner vessels. The three types of fishing vessels, kayaks, and private 
landowner vessels allowed within the Go-Slow Zone would be limited to a "no wake" and 7 knot 
speed restriction in the area. We-included kayaks within the list of exempt vessels because of 
potential safety issues. We recommend that the 200-yard approach and the park in the path 
restriction apply to recreational fishing vessels, kayaks, and private landowner vessels operating 
within the Go-Slow Zone. A 1/2 nautical mile wide Go-Slow Zone would also be designated 
around the western perimeter of the No-Go Zone to connect Go-Slow Zone vessel traffic 
traveling the west side of San Juan Island. We also recommend that both the No-Go Zone and 
the Go-Slow Zone be depicted on future NOAA nautical charts. 

Another option NMFS may consider, that we would also support, is the development of an 
education and certification program to certify all fishing vessels, kayaks, and private landowner 
vessels that are eligible to enter the Go-Slow Zone. Such programs would require development, 
but existing boating and commercial fishing training courses could be used to aid in the 
certification process. This can be done using all or some of the following means: 

•	 The regulatory requirements and purpose of the seasonal conservation area would be 
placed in the Department recreational and commercial fisheries regulations and 
pamphlets. 
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•	 Operators of fishing vessels, kayaks, and private landowner vessels within the Go-Slow 
Zone would be required to carry proof of completion of an on-line educational course. 

•	 Washington boaters are required to take a boater safety course. The specifics of the San 
Juan Island seasonal conservation area could be covered in this class. 

•	 Classes could also be given to fisher and kayaker groups upon request. 

The adoption of this recommendation would address many of our concerns with the NMFS 
proposed No-Go Zone. NMFS considered six categories of vessels that should be exempt from 
the regulations, including fishing vessels actively engaged in fishing. NMFS concluded that 
commercial and recreational whale-watching vessels have the greatest potential to disturb killer 
whales, and that other vessels, including fishing vessels, do not seek out whales in their normal 
course of business. The primary concern identified was "Fast moving vessels moving in close 
proximity to the whales." The failure to exempt non-t~eaty fishing vessels, recreational fishing 
vessels, and kayaks from the NMFS-proposed No-Go Zone restriction is inconsistent with those 
conclusions. 

The Department also has concerns with elements missing from the analysis of the effects of the 
NMFS proposed No-Go Zone. Excluding non-treaty commercial and recreational fishing boats 
could have several unforeseen consequences. Chinook harvested by the non-treaty recreational 
fleet in this area, as well as those encountered in the commercial fishery, are primarily of Fraser 
River origin (Department, unpublished data). Relocating these fisheries to other portions of 
Marine Area 7, where Canadian-origin Chinook are less prevalent, will lead to an increase in 
fishery mortalities of Puget Sound Chinook, listed for protection under the federal Endangered 
Species Act (ESA). In addition, allowing treaty vessels to operate while excluding non-treaty 
fishing vessels may make the area more attractive to treaty fishers. The benefit of reduced stress 
on whales from decreased non-treaty commercial fishing vessel traffic could be offset by an 
increase in treaty fishing vessel traffic. 

The Department considers the socioeconomic analysis of the proposed No-Go Zone in the 
Environmental Assessment to be deficient. The area in question is a valuable fishing area for 
non-treaty commercial vessels. The United States has an allocation of sockeye and pink salmon 
returning to the Fraser River, defined by the Pacific Salmon Treaty. That allocation is divided 
between treaty and non-treaty fishers by court ordered percentages. The Fraser River sockeye 
and pink salmon returning through the Strait of Juan de Fuca tend to migrate along the west 
shore of San Juan Island. This is one of the primary areas in Washington for harvesting these 
Fraser River sockeye and pink salmon and explains the concentration of vessels in the area as 
seen in Figure 3-13 ofNMFS's Environmental Assessment. Migration patterns vary throughout 
the season and between years, but these fish often travel into Canadian waters after moving past 
San Juan Island, and are no longer available to U.S. vessels after exiting the NMFS-proposed 
No-Go Zone. This fishery does not target Chinook salmon, the primary prey of killer whales 
frequenting the area, and by-catch of Chinook is minimal as mandated under the ESA-guided 
regulations. 
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NMFS concluded in the Environmental Assessment that commercial fishing vessels would be 
"inconvenienced by having to relocate to areas outside the protected area and could incur small 
economic costs ... compared to the No-Action alternative." While vessels do move to other 
areas when fish are migrating through other portions of the San Juan Islands, fishing effort is 
often concentrated in the proposed No-Go Zone due to the density of sockeye and pink salmon. 
By excluding vessels from the area, the regulation does have the potential to affect the ability of 
the non-treaty fleet to harvest its allocation of sockeye and pink salmon, and could affect the 
economic viability of the fishery in Puget Sound. The Department can work with NMFS to 
provide detailed information on vessel use patterns, and on the amount and value of harvest in 
the non-treaty commercial fishery. 

NMFS also states in its analysis of socioeconomic impacts that a "small number of recreational 
boaters and fishers could be inconvenienced," and goes on to say that the economic value of the 
local economy from recreational boating and fishing would not be expected to change. While 
economic impacts of recreation can be difficult to gauge, the Department disagrees with the 
conclusion that there will be no impact, based on the popularity of this area with recreational 
boaters and fishers. 

Requirements: Prohibition Against Parking in the Whale's Path 

We support a regulation that prohibits parking within 400 yards in the whales' path. It is not 
difficult to determine the intent of a boater parking in the whales' path, but it may be difficult to 
enforce and prosecute unless the rule is clear regarding when a vessel was purposefully trying to 
intercept the whales. We encourage NMFS to consult with the Department on the final wording 
of the rule. 

Current RCW: Disengage Transmission Requirement 

In RCW 77.15.740, there is a requirement that vessel operators disengage the transmission of a 
vessel that is within 100 yards of a SRKW. We encourage NMFS to adopt a regulation that 
requires all operators of vessels disengage the transmission when killer whales are within 200 
yards. Vessel categories that we recommend be exempt include: Government vessels operating 
in the course ofofficial duty; vessels participating in VTS; NMFS-permitted scientific research 
vessels; vessels maneuvering for safety; and commercial and treaty Indian fishing vessels 
actively engaged in fishing. This regulation will reduce the overall noise level, as well as reduce 
the risk of a propeller strike. 

Implementation 

An extremely important part of any new rule is implementation and enforcement. As part of 
implementation, we encourage NMFS to develop an education and outreach program to notify 
the public of the new rules and to encourage cooperation and compliance. 
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We encourage NMFS to continue monitoring potential vessel effects to SRKW following the 
adoption of new rules, and establish study areas both within the vessel restricted zones and' other 
areas to evaluate if the regulations are working. Further information about the SRKW response 
to vessels would assist resource managers in determining whether additional regulations are 
warranted or if regulations can be relaxed. 

We also encourage NMFS to develop a robust enforcement plan accompanied with adequate 
funding. There is increased compliance with RCW 77.15.740 when uniformed officers are 
patrolling. The Department's Enforcement Program has significant expertise in this area and we 
encourage NMFS to contract with the Department to enforce any new vessel regulations. 

Finally, NMFS should work with the Canadian Department of Fisheries and Oceans to develop 
comparable vessel restriction rules for killer whales in Canadian waters. By pursuing 
comparable rules, resource managers in both the United States and Canada would be addressing 
one of the main threats to SRKW throughout their summer range, as well as make it easier for 
trans-boundary vessel operators to understand and comply with a single set of regulations 
throughout the Salish Sea. 

Thank you again for the opportunity to comment on the proposed regulations. Our comments for 
the different regulations applying to the various vessel categories are summarized in the enclosed 
table. If you have any questions about our comments, please contact Nate Pamplin, Wildlife 
Policy Coordinator, at (360) 902-2693. 

Enclosures 



WDFW Proposed Killer Whale Vessel Regulations and Associated Vessel Categories 

Vessel Category Vessel approach (200 yard) Parking in the Whales' Path (400 yard) No-Go Zone Go Slow Zone Disengage Transmission 
Federal, State, local government vessels 
operating in the course of official duty. Exception Exception Exception Exception Exception 

Vessels participating in the Vessel Tracking 
System and operating within the defined 
Traffic Separation Scheme Shipping Lanes. 

Exception Exception Exception Exception Exception 

Vessel activities, such as scientific research, 
authorized through a NMFS permit. Exception Exception Exception Exception Exception 

Vessel operations necessary for safety to avoid 
an imminent and serious threat to a person or 
vessel. 

Exception Exception Exception Exception Exception 

Commercial fishing and treaty Indian fishing 
vessels lawfully engaged in actively setting, 
retrieving, or closely tending fishing gear. 

Exception Exception Regulation Applies Exception--speed limit Exception 

Recreational fishing vessels lawfully engagec:J 
in actively setting, retrieving, or closely 
tending fishing gear. 

Regulation Applies Regulation Applies Regulation Applies Exception--speed limit Regulation Applies 

Commerical, treaty Indian, and recreational 
fishing vessels not engaged in actively 
setting, retrieving, or closely tending fishing 

Regulation Appl ies Regulation Applies Regulation Applies Exception--speed limit Regulation Applies 

Personal use of private vessels owned by land 
owners for access to private property located 
adjacent to the No-Go Zone or Go Slow Zone Regulation Applies Regulation Applies Exception--speed limit Exception--speed Iim it Regulation Applies 

Kayaks. Regulation Applies Regulation Applies Regulation Ap~lies Exception N/A 
All other vessels. Regulation Applies Regulation Applies Regulation Applies Regulation Applies Regulation Applies 
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STATE OF WASHINGTON
 

RECREATION AND CONSERVATION OFFICE 

September 30, 2009 

Donna Darm, Assistant Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point Way NE 
Seattle, WA 98115. 

Subject: Comment on proposed vessel restrictions, San Juan Island 

Dear Ms. Darm, 

Thank you for the opportunity to comment on the proposed rule to restrict vessel access to orca 
whale habitat off the west coast of San Juan Island. 

The Recreation and Conservation Office (RCa) is a Washington State agency that provides grants 
to counties, cities and other state agencies. Our grants fund the acquisition and/or development of 
conservation and outdoor recreational lands and facilities throughout the state. Over the past four 
decades, RCa has funded thousands of such sites, primarily with state and federal grants, which 
require perpetual use of the property for the grant purpose. 

Two of those grants have funded public boat launches on San Juan Island. It is our understanding 
that these are the only two public boat launches on the island. One of them, San Juan County Park, 
is on the west side of the island, well within the proposed summer "no-go zone" for vessels. 

It is not the role of our agency to comment on the advisability of these vessel restrictions, but to 
remind your agency that other applicable state laws and RCa policies require replacement of all 
lands or facilities which are "converted" to uses other than that for which they were funded. 
Therefore in the event that the site at San Juan County Park becomes restricted from its intended 
use due to the proposed closure, the restriction would be considered a conversion of use and RCa 
would enforce replacement of the site by San Juan County. 

If you have further questions regarding this matter, please contact RCa's Conversion Specialist Jim 
Anest at Jim.anest@rco.wa.gov or (360) 725-3932. 

Sincerely, 

~~Director 
Recreation and Conservation Office 

cc: San Juan County Commissioners 
Donna Wuthnow - San Juan County Park 

Recreation and Conservation Funding Board • Salmon Recovery Funding Board • Washington Biodiversity Council 

Washington Invasive Species Council • Forum on Monitoring Salmon Recovery and Watershed Health 



Ferries Division 

fli• Washington State 
2901 3rd Avenue, Suite 500 Department of Transportation Seattle, WA 98121-3014 

Paula J. Hammond, P.E. 206-51 5-3400 
Secretary of Transportation TTY: 1-800-833-6388 

www.wsdot.wa.gov 

January 15, 2010 

Assistant Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point WayNE 
Seattle, WA 98115 

ATTN: Docket No. 070821475-81493-01, 50 CFR Part 224, Protective Regulations 
for Killer Whales in the Northwest Region under the Endangered Species Act and 
Marine Mammal Protection Act, Proposed Rule 

Dear Assistant Regional Administrator, 

Washington State Ferries (WSF) would like to take this opportunity to comment on the 
Proposed Rule and Protective Regulations for Killer Whales with respect to the status 
ofWSF vessels, the option regulating vessel interaction, and the no-go zone along the 
west side of San Juan Island. 

Washington Department of Transportation and Washington State Ferries commented 
during the Advance Notice Period on these rules June 5, 2007 in the attached letter. 
The comments in the June 5, 2007 letter are still relevant. WSF would like to make 
the following additional comments on the Proposed Rule. We would also like to re­
emphasize our commitment to cOl1tinued cooperation with NOAA National Marine 
Fisheries in the on going efforts to protect this endangered species. 

WSF vessels are government vessels providing a vital link in the state's transportation 
infrastructure, economic life, and safety. WSF would like to see the following 
statement removed in the section Scope and Applicability-Exceptions because the 
reasoning for the exception for otller vessels also applies to WSF vessels. There 
appears to be a contradiction between this section and the actual rule which would 
include WSF vessels. 

Washington State ferries would not be considered government
 
vessels operating in the course oftheir official duties.
 



The safety of WSF passengers, crew and vessel is always the paramount priority at 
WSF and as such at times the maneuverability of the vessel is limited. 
Maneuverability is especially limited for WSF vessels in narrow passages and during 
approaches and departures from tenninals. WSF vessels have well defined routes 
during the above activities which they must stay within for safety reasons. 
Maneuverability is also limited by other vessels and WSF is under the same 
constraints. These vessels operate under u.s. and Canadian regulations mentioned in 
the section on Scope and Applicability and include Navigation and Navigable 
Waters, 33 CFR part161 and the International Regulations for Preventing Collisions at 
Sea, 1972 (COLREGS). These regulations are the reasons given for providing " 
government and commercial vessels with exceptions. WSF vessels also operate ·under 
these regulations and therefore should be exempted. 

WSF's final comment is that the expanded Protected Area in Alternative 5 along the 
west side of San Juan Island from Eagle Point to Mitchell Point does not affect WSF 
vessel operations. 

Sincerely, 

, t)J-
David H. ~oseley / .7 
Assistant Secretary for WSDOT Ferries Division 

Enclosure: WSDOT Letter to Protected Resources Division, June 5, 2007 

cc: Megan White 
Environmental Services Office Director, WSDOT 
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Secretary of Transportation 

360·705· 7000 
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June 5,2007 

Assistant Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point Way NE 
Seattle, WA 98115 

ATTN: Docket No. 070125020-7020-01; 50 CFR Part 216, Protective Regulations for Killer 
Whales in the Northwest Region under the Endangered Species Act and Marine Mamnlal 
Protection Act) Advanced notice of proposed rule making. 

Dear Assistant Regional Administrator, 

Washington State Department ofTransportation (WSDOT) and Washington State Ferries (WSF) 
would like to take this opportunity to submit comments regarding the advanced notice of 
proposed role making, (50 CFR Part 216, March 22, 2007), that seeks infonnation and comments 
regarding the option of regulating vessel interaction with Southern Resident Killer Whales. 

Washington State Ferries is the largest ferry system in the United States carrying over 24 million 
passengers last year on 26 vessels through 20 terminal facilities. As an extension of the State 
highway system, WSF provides a critical transport and economic lifeline to many communities 
in the Puget Sound region.. WSF also serves as the largest tourist attraction for Washington State" 

As a community lifeline and the largest tourist attraction in Washington State, WSF is committed 
to the flourishing health of the Puget Sound ecosystem. The SouthemResident Orca population 
is a critical part of this ecosystem and like the ferry system, is important to the local economy, 
and a beloved icon ofnational and international audiences. In ongoing efforts to be good 
ste\vards to the marine environment, WSF currently uses theBe Whale Wise guidelines to guide 
vessel operations during Orca encounters. 

It is in all ofour interests to see that rule development provide meaningful advances in Orca 
protection while avoiding unnecessary linlitations on ferry vessel movements. The following 
comments focus on the preliminary list of options for consideration and comment, and what 
potential affe·cts these options could have on ferries) operations. 

List of Options: 

H Codify tlte curreltt Be Whale JVise ntar;lte mamlttal vieJvittg guidelilles H 

As stated above, WSF currently uses the Be Whale Wise guidelines in its vessel 
operations. Codifying these guidelines would not likely affect WSF vessel operations. 
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Because of the maneuvering constraints due to the draft, size and Blass of Washington 
State Fen'Y vessels, it is in1portant that any adopted rule governing vessel maneuvering 
near Orcas is worded so .that there is no conflict \vith the vessel master's obligation to 
make reasonable and safe n1aneuvers, in accordance with '~Rules of the Road" and safe 
navigational practices. 

"Establislt m;ltin,um approach rule" 
If the recommended minimum standards compare to the Be Whale Wise guidelines, WSF 
does not anticipate any impact on current operations. 

"Prohibit Vessel Activities ofCOltcerll " 
If prohibited vessels are defined as suggested in the notice) then this management tool is 
not likely to inhibit WSF operations. 

HEstablisIJ Time Area Closl.res 11 

If area closures or speed restrictions impinge on established ferry routes, this could 
significantly impact WSF service to select communities. IfNMFS chooses to pursue this 
management option, WSF would request a direct meeting with the NMFS to discuss how 
to benefit the Orca population and maintain WSF service.. 

UOperator permit or certification progran' 11 

The example used in the notice does not indicate whether the proposed restrictions would 
also apply to ferries or ocean going commercial vessels that may transit near Orca 
populations incidentallYt however not intentionally. If this management option is adopted 
and restrictions that would apply to ferries are greater than the current Be Whale Wise 
guidelines, then WSF should meet directly with NMFS to discuss options for minimizing 
the regulations impact on ferry route service. 

WSDOT and WSF appreciates the opportunity to comment. If there are questions regarding our 
comments, please contact Jonathan OIds, Washington State Ferries' Environmental Program 
Manager, at 206 515-3911 or 
oldsj@wsdotwa.gov. 

Sincerely, 

PJH:jo 

Cc:	 JOM Horsley, AASHTO Executive Director 
Steve Reinmuth, WSDOT 
Larry Ehl, WSDOT 
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LUMMI INDIAN BUSINESS COUNCIL
 
2616 KWINA ROAD· BELLINGHAM, WASHINGTON 98226· (360)384-1489 

Ms. Donna Dann 
Assistant Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point Way, NE 
Seattle, WA 98115 

September 23, 2009 

RE: Docket No. 070821475-81493-01 Protective Regulations for Killer Whales .... 

The Lummi people have been co-exiting with the Southern Resident Killer Whales since 
time immemorial. We are salmon people whose clLlture or Schelangen respects the 
interconnection of all living things. In the Point Elliott Treaty we retained the right to 
fish in our usual and accustomed areas, only to have that restricted to half of the available 
sustainable harvest. The language in proposed rule would restrict access to Lummi 
traditional fishing grounds around the San Juan Islands. We request that the wording of 
exception 4 to the regulations be changed from: 

"The regulations would not apply to treaty Indianjishing vessels lawfully 
engaged in actively setting, retrieving or closely tendingjishing gear." 

To: 

"The regulations would not apply to treaty Indian jishing vessels lawfully 
engaged in the exercise oftheir treaty reservedjishing rights" 

We feel that this change would be consistent with the conservation principles contained 
in Secretarial Order #3206 and the logic behind the proposed regulations to restrict vessel 
traffic in the vicinity of the ESA listed Southern Resident Killer Whales. We do not think 
a case can be made that fishers prosecuting a treaty reserved fishing right are a significant 
factor in the current status of the Killer Whale population, given other factors cited in the 
listing. 

Sincerely yours 

r~ 
Merle Jefferso 

xecutive Director, Lummi Natural Resources 



Northwest Indian Fisheries Commission
 
6730 Martin Way E., Olympia, Washington 98516-5540 

Phone (360) 438-1180 www.nwifc.org FAX # 753-8659 

October 31, 2009 

Donna Darm 
Assistant Regional Administrator 
Protected Resources "Division 
l'~ a~ionallVlarille Fisli{;r~esScr"vicc 

7600 Sand Point Way NE 
Seattle, Washington 98115 

DearMs Darm 

On behalf of the Puget Sound Tribes, we offer the following comn1ents on tIle proposed vessel traffic regulations to 
protect Southern Resident killer whales. The uSllal and accustonled fishiIlg areas of the Lunlmi Nation~ Nooksack 
Tribe, Swinomish Tribe, Tulalip Tribes, Suquamish"fribe, Lower El\vha Klallanl Tribe, Port Ganlhle S'Kla1lam 
Tribe, and Jamestown S'Klallam Tribe include the "no-go zone", \'\Therein these tribes conduct fisl1eries for salmon, 
shellfish, and other species. The proposed exemption for "treaty Indian fislling vessels lawflllly ellgaged in actively 
setting, retrieving, or closely tending fishing gear" should be broadened to allow further activities essential to 

conduct of fisheries: 

•	 Vessel traffic and activities associated with scouting for aggregations of salmon and locating productive 
sites for setting purse seine and gillnet gear. 

•	 Tender vessel traffic, operating under Indian or non-Indian ownership, associated with transfer of catch 
from purse seine or gillnet vessels, or directly from a closed purse seine (e.g. high-volume pink salmon 
catch). 

•	 Activities of vessels involved in sea urchin harvest (Le., dive support vessels and tenders). 

We appreciate NOAA Fisheries' intent to insure that tribal fishing activities are minimally affected by the vessel 
traffic rules, and request that you consult with affected tribes as you draft the final regulations. 

Yours truly, 

ikeGr~yum, 

Executive Director 

cc:	 Puget Sound Tribes 



comment letter 

Subject: comment letter
 
From: Ginny Broadhurst <broadhurst@nwstraits.org>
 
Date: Thu, 14 Ja112010 14:48:01 -0800
 
To: Orca.Plan@noaa.gov
 

Attached please find a comment letter from the Northwest Strait Commission and attachment for the 
proposed vessel rule. 

Ginny Broadhurst
 
Director
 
Northwest Straits Commission
 
10441 Bayview-Edison Rd.
 
Mount Vernon, WA 98273
 
www.nwstraits.org
 
360-428-1085
 
360-325-3560 (cell)
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NORTHWEST STRAITS 
marine conservation initiative 

January 14, 2010 

Barry Thom, Acting Regional Administrator
 
Protected Resources Division
 
Northwest Regional Office
 
National Marine Fisheries Service
 
7600 Sand Point Way NE
 
Seattle, WA 98115
 

RE: Comments to Proposed Regulations to Protect Killer Whales from Vessel Effects in the Inland 
Waters of Washington 

Dear Mr. Thom: 

The Northwest Straits Marine Conservation Initiative is a federally authorized program that includes 
the Northwest Straits Commission and seven county-based Marine Resources Committees. We 
carry out marine conservation and restoration projects in the Northwest Straits region of Puget 
Sound, striving to protect and restore the marine waters, habitats, and species of the Northwest 
Straits region. We are currently removing derelict fishing nets from all Puget Sound waters and 
recently completed the entire west side of San Juan island along the proposed no-go zone. 

We appreciate the opportunity to comment on NOAA's proposed regulations to protect the Killer 
whales from vessel effects. We also appreciate the extended comment period for the proposed 
regulations. This additional time was clearly needed for adequate public review. 

We are concerned that NOAA's proposed regulations do not address the full spectrum of issues that 
face this beleaguered species. Orcas in Puget Sound are confronted with a variety of direct and 
indirect threats that have reduced their population substantially. These threats include reduced 
availability of Chinook salmon to feed on, pollutants in the waters and noise impacts. These 
majestic animals are among the most contaminated marine mammals in the world. Actions need to 
be taken to reduce the presence of toxins in Puget Sound waters, to increase availability of salmon 
and to reduce noise. We encourage NOAA to take actions necessary to address all of these threats. 

We appreciate the efforts taken to consider the need to reduce noise threats NOAA's proposal. The 
San Juan MRC spent considerable amount of time developing recommendations to NOAA based on 
the knowledge and comments of the local community. We support the recommendations outlined 
in the San Juan County MRC's proposal (attached). 

We look forward to continued work to restore the killer whales in Puget Sound. 

Sincerely, 

Northwest Straits Commission 
10441 Bayview-Edison Road 
Mount Vernon. WA 98273 

County Marine
 
Resource Committees
 

Clallam
 

Island
 

Jefferson
 

San Juan
 

Skagit
 

Snohomish
 

Whatcom
 

In Cooperation with
 
Participating Tribal
 

Co-Managers
 

phone: 360.428.1084 
Ginny Broadhurst, Director Jonathan White, Chair fax: 360.428.1491 

e-mail: commission@nwstraits.org 
web: www.nwstraits.org 



san Juan county 
marine stewardship area 
our seo . our source· our future 

Summary of Recommendations for NOAA's Proposed Vessel Rule
 
San Juan Marine Resources Committee
 

Since hunting for marine parks was prohibited in the 1970s, the southern orca population 
has increased 20% whereas the population of northern resident orcas has doubled. The 
southern resident orcas were listed as endangered in 2005 under the federal Endangered 
Species Act and the causes of their decline are identified: 

•	 Reduced prey availability (Chinook salmon) 
•	 Contaminants in their tissues 
•	 Vessel disturbance 

NOAA Fisheries issued a draft rule on how to reduce vessel disturbances which is 
circulating for public comment. October 27 is NOAA's deadline for comments. 

NOAA'S PROPOSED RULE 

1. Prohibits vessels from approaching any killer whale 
from any direction in the inland waters of the state closer 
than 200 yards. 

2. Requires vessels to keep clear of the whales' forward 
path within 400 yards of any killer whale throughout the 
inland waters of Washington State. 

3. Prohibits vessels from entering a half-mile no-go zone 
from Mitchell Point to Eagle Point along the west side of 
San Juan Island from May 1 through September 30. 

MRC RECOMMENDATIONS 

The MRC supports: 

•	 The 200 yard approach limit and 400 yard path interception (elements I & 2). 

•	 Speed limit of 7 knots within 400 yards of any killer whale in the inland waters of 
the state to reduce noise levels from boats. 

•	 Application of the vessel rule and its enforcement must be applied as fairly as 
possible for U.S., Canadian, international and tribal vessels. 

•	 To be effective, vessel regulations must be supported by enforcement and
 
education.
 

,_. I 

, 
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•	 Enforcement should be multi-jurisdictional but coordinated by NOAA, 
adequately funded and locally based with a visible presence on the water 
providing swift response to violations. 

•	 Ramped up regulations will require advance education. NOAA should work with 
Soundwatch to develop and carry out best practices for boating in whale territory 
and promote a local and regional culture of stewardship that puts the welfare of 
the whales first. 

•	 The MRC does not support the no-go zone as written
 
because of widespread community concerns which we
 
believe can be resolved.
 

NO-GO ZONE CONCERNS 

Science 
Some feel that the science for the zone is inconclusive or 
lacking, especially for showing harm from human powered 
vessels such as kayaks. Others believe the endangered status of 
the whales warrants exercise of the precautionary principle 
which holds that scientific uncertainty does not preclude action 
if damage would otherwise be serious and irreversible. 

Other concerns: 
•	 Location of the zone seems arbitrary to some. 
•	 Private landowners access to the no-go zone is unclear. 
•	 It reduces already limited, (free) public access to the water. 
•	 Entry and exit points to the zone may cause congestion and hazard for boaters. 
•	 Regulation for Canadian vessels is legally unclear and hard to enforce. 
•	 Complete closure as a management tool is too heavy handed. 

PROPOSED SOLUTION: COMMUNITY-BASED INTEGRATED VESSEL PLAN 
People are ready to work out an alternative to the no-go zone which provides sanctuary 
for the whales but works for the community. The MRC recommends that the County 
Council request that NOAA grant a one year time extension so that we can work with 
NOAA, tribes and other partners to: 

•	 Develop an integrated vessel plan which includes education, enforcement and 
funding to support regulations. 

•	 Explore alternatives to a complete closure of the no-go zone. Coordinate with the 
state to develop a permit system. Trained and permitted whale watch businesses 
would be allowed to operate as long as they follow regulations. Private boaters 
could be educated and permitted by County Parks. A limited entry system could 
be used to control the number of boats allowed in the whale sanctuary. 
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San Juan County Council
 
350 Court Street No.1 District 1, Lovel Pratt District 4, Richard Fralick 
Friday Harbor, WA 98250 District 2, Rich Peterson District 5, Gene Knapp 
(360) 378 - 2898 District 3, Howard Rosenfeld District 6, Bob Myhr 

Preliminary Comment to NOAA 

October 5, 2009 

San Juan County is strongly in favor of the protection of the South Resident Killer Whales. These 
magnificent animals are the unofficial symbol ofour islands and reflect the strength and character 
of its people. 

As you are aware, in 2007 the County Council was in the forefront of legislative efforts to provide 
protection for the whales while in our waters, adopting a ordinance requiring boaters to maintain 
their distance from the whales and placing several other restrictions on boaters to give the whales 
room to maneuver - and literally to breathe. We spent thousands ofdollars for enforcement. 

The following year we successfully encouraged the Washington State legislature to enact and 
enforce similar rules to protect the whales. 

And now we welcome and applaud NOAA's effort to create effective, workable regulations to help 
ensure the survival of this endangered species. 

While the Council continues to review and discuss your proposed regulations and their 
implications, not only for the whales but for the lives of our citizens, we agree in principle that steps 
must be taken to protect whales from harassment or interference from motorized boats as part of a 
comprehensive protection program which also must include protection for their food supply and 
reducing toxins. 

The importance ofenforcement is the primary message the Council wishes to send to you. Without 
enforcement, even the most stringent regulations cannot have an impact and we strongly feel that 
the regulations now in place have not been enforced and have not had a real chance to work. 

And to be effective, enforcement personnel and vessels need to be based here - not an hour away. 
They need to be able to respond to reports ofproblems, to coordinate with our Sheriff and other 
agency vessels and perhaps even aircraft to make the consequences of violating regulations enough 
ofa threat that word will spread through the boating community that obeying these regulations is 
much more than a casual concern. 

In some areas we would suggest additional steps which we believe would be effective, including: 

1)	 Insuring that rules affecting vessels be applied and enforced as fairly as possible for U.S., 
Canadian, international and tribal vessels - so that disturbances to the whales are not simply 
transferred from one source to another. 

2)	 Establishing a 7 knot speed limit for boats within 400 yards of killer whales within the 
inland waters of the state. 



The Council, the Marine Resources Committee and others who strongly want the whales and all of 
the creatures that frequent our marine waters to flourish and continue to enrich our lives, believe 
that the answer is not pushing responsible boaters farther away, but actively preventing reckless or 
uneducated boaters from intruding upon the 100 yard buffers that have already been established but 
not adequately enforced. 

If there were just three things the Council could request ofNOAA in establishing its protection plan 
it would be: 1) Enforcement -locally based; 2) An aggressive education program; and 3) More 
locally based enforcement. 

Finally, in its discussion, members of the County Council wish to strongly convey their hopes that 
NOAA will address the other forces which, we believe, are an even greater threat to the continued 
viability of the Southern Resident Killer Whales than interference from boats: Protecting the 
whale's prey - specifically their favored diet, Chinook salmon; and reducing the toxins that fmd 
their way into the whale's blubber and weakens them further when they are hungry and the blubber 
is digested. 

Thank you for considering our preliminary input. We will adopt a fmal report and submit it before 
NOAA's deadline for input. We hope we are able to work with you to protect the majestic creatures 
that grace our waters and awe and inspire our residents and our visitors, while understanding that 
the people of San Juan County also live in and on the same waters. 

Respectfully, 

COUNTY COUNCIL 
SAN JUAN COUNTY, WASIDNGTON 

6~~-
Richard Fralick, Vice Chair ene Knapp, Member Bob Myhr, Member 
District No.4 District No.5 District No.6 
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San Juan county

Summary of Recommendations for NOAA's Proposed Vessel Rule marine stewardship area 
our sea. our sourc•• our future

San Juan Marine Resources Committee 

Since hunting for marine parks was prohibited in the 1970s, the southern orca population 
has increased 20% whereas the population of northern resident orcas has doubled. The 
southern resident orcas were listed as endangered in 2005 under the federal Endangered 
Species Act and the causes of their decline are identified: 

•	 Reduced prey availability (Chinook salmon) 
•	 Contaminants in their tissues 
•	 Vessel disturbance 

NOAA Fisheries issued a draft rule on how to reduce vessel disturbances which is 
circulating for public comment. October 27 is NOAA's deadline for comments. 

NOAA'S PROPOSED RULE 

1. Prohibits vess~lsfrom approaching any killer whale
 
from any direction,in the inland waters of the state closer
 
than 200 yards.
 

.: ~ 

2. Requires vessels to keep clear of the whales' forward 
path within 400 yardsof any killer whale throughout the 
inland waters ofWasID?gton State. 

3. Prohibits vessels from entering a half-mile no-go zone 
from Mitchell Point to E~gle Point along the west side of 
San Juan Island from May 1 through September 30. 

i uo- I ti· I 
MRC RECOMMENDATIONS L--,=LQ3=·:=·::-=-===·=-=·-==-;-=-=·=·~=I£~=._.c:-·:-~-,,-.:_=_..=--= -~._J.......:..:..=--c:...:-.:....:.


The MRC supports: 

•	 The 200 yard approach limit and 400 yard path interception (elements 1 & 2). 

•	 Speed limit of7 knots within 400 yards of any killer whale in the inland waters of
 
the state to reduce noise levels from boats.
 

;- ".. 

•	 Application of the vessel rule" and its enforcement must be applied as fairly as
 
possible for U.S., Canadian, international and tribal vessels.
 

•	 To be effective, vessel regulations must be supported by enforcement and
 
education.
 

.~. 



San Juan County 
Marine Resources Committee r!1l\:~PO Box 947 , -.: IIIIIIII r1iii4Friday Harbor, WA 98250 

.&:qn j~ -County
360-370-7592 marine 'stewardship area 

our sea . our sourC9 . our ,uliJrQEmail: maryk@co.san-juan.wa.us 
Web site: Www.sjcmrc.org 

September 28,2009 

San Juan County Council
 
55 Second St. N
 
Friday Harbor, WA 98250
 

Re: Marine Resources Committee recommendations for NOAA's proposed vessel rule to 
protect the southern resident orcas. 

Dear Council Members: 

The San Juan County Marine Resources Committee developed a report with 
recommendations for NOAA's proposed vessel rule that we presented to you last week. 
We have also created an executive summary of the report per your request. To prepare 
this report, the MRC held two discussions, listened to public comments, and convened a 
subcommittee ofMRC members with a diversity ofaffiliations: Crystal Seas Kayaking, 
the San Juan chapter ofthe Puget Sound Anglers, a recreational boater, the University of 
Washington Friday Harbor Labs and Friends of the San Juans. I am incredibly impressed 
with how this group, and the community members they worked with, were able to work 
so constructively together to come up with a balanced report for the MRC to send you. 

The purpose of the report is to help the County Council make its recommendation to 
NOAA on the proposed rule. Specifically, the report: 

1.	 Provides comments and recommendations for the proposed vessel rule. 
2.	 Identifies areas of agreement among the MRC members and community members 

we heard from. 
3.	 Suggests a path to navigate through areas ofdisagreement. 
4.	 Sketches out a proposal that integrates education, regulation, and funding that will 

protect the whales and work for the community. 

The MRC supports the following sections of the proposed rule which would apply to all 
killer whales in the inland waters of the state: 

200 yard approach limit 
400 yard prohibition for intercepting the whales' path 

mailto:maryk@co.san-juan.wa.us


Randall K ..Gaylord
 
SAN JUAN COUNTY PROSECUTING ATTORNEY
 

350 Court Street. P ..O. Box 760 • Friday Harbor, WA 98250
 
(360) 378-4101 (tel) • (360) 378-3180 (fax) 

Victim Services Deputies 

Susan E. Kimball Charles Z. Silvennan 
Karen E.-Vedder 

Jonathan W. Cain 
JoannaD.. De Pree 

September 23, 2009 

The Honorable Rick Larsen 
U ..S .. House ofRepresentatives 
108 Cannon House Office Building 
Washington, D.C. 20515 

RE: NOAA Proposal for "No-Go" Zone in Haro Strait; West Side ofSan Juan Island 

Dear Representative Larsen: 

The National Oceanic and Atmospheric Administration (NOAA) has proposed a 
regulation which, if adopted) will establish a seasonal zone extending one-halfmile on the west 
side ofSan Juan Island in Haro Strait and the easte:r;n end ofthe Strait ofJuan de Fuca. These 
straits, together with Boundary Pass and a portion ofthe Strait of Georgia are the "boundary 
~traits" of the Pacific Northwest and haye carried international marine traffic for more than 150 
years. As such, the vessels using these straits enjoy the use ofwaters and have a unique legal 
status that recognizes the critical role straits play in international navigation and commerce. 

The international boundary was established through the straits in the Oregon Treaty of 
1846 between the United States and Great Britain. That treaty principally established a dividing 
line between the two nations at the 49th parallel of latitude at the western rockies and west to ''the 
middle ofthe channel which separates the continent from Vancouver's Island; and, thence, 
southerly, through the middle ofthe said channel and ofFuca's Straits, to the Pacific Ocean." In 
f~ct, there are t:w0 main channels between Vancouver Island and the mainland, and the boundary 
was fixed at Haro Strait and Boundary Pass by arbitration before the Emperor ofGermany in 
1872. This decision gave the territ~ry that would become San Juan County to the United States.. 

The Treaty of 1846 goes on to provide that "the navigation of the whole said channel and 
straits south ofthe 49th parallel ofn~rth latitude, wo~ld remain free and open ~o bothparties.n 

N:\OviJ\Depts\ProsecutOJ\Misc. 2009\larseo.. Jtr.091709.wpd 



Congressman Rick Larsen
 
September 23, 2009
 
Page 2
 

This provision was inserted at the request ofthe chiefnegotiator of the treaty, Secretary ofState 
(and future President) James Buchanan who stated in a letter the reason for inserting the 
provision: 

"The Strait ofJuan de Fuca is an arm ofthe sea, and under the 
public law all nations would:possess the same right to navigate it, 
thro?Jghout its whole extent, as they now have to the navigation ofthe 
British Channel. Still, to preventfuture difficulties, this ought to be 
clearly and distinctly understood." ­

In 1892 the Ninth Circuit Court ofAppeals ruled that this treaty "secures to each nation a 
right offree navigation over-all the waters of the strait." The Pilot, 53 Fed.: 11 (1892) (emphasis 
added). By restricting navigation over ~ portion of the eastern one-halfmile ofthe strait, the 
proposed "no-go zone)) runs afoul ofthe rights to free navigation over all the waters of the strait. 

We are aware that the Department ofJustice, the United States Coast Guard and perhaps ­
other federal agencies have expressed an opinion regarding the legal status ofHaro Strait and the 

.	 Strait ofJuan 4e Fuca. (See attached Memorandum from Mr. David A Colson, Department of 
State, dated January 25, 1982; and letter ofreply dated March 3, 1982, by Carol E .. Dinkins, 
Assistant Attorney General; copies attached).. We agree with the conclusion ofMs. Dinkins that 
the waters of the boundary straits are properly classified as "internal waters" and properly the 
subject ofa jointly negotiated vessel traffic management agreement.. But, we also believe that 
such waters remain subject to the rights of the citizens of Canada and the United States as 
negotiated in the Oregon Treaty of 1846 bec~use a treaty has superior status over federal and 
state legislation.. 

The classification of the waters as "internal waters" is not the end of the analysis when 
such waters are international straits. Even internal waters in international straits are subject to 
maritime rights of"innocent passage" by all nations. See United Nations Convention on the Law 
of the Sea Section 3, Articles. 21 through 26. The difficulty that is present in the current "no gon 
zone proposed by NOAA is that the.proposed regulation may run afoul ofthe doctrine of 
uinnocent passage" as expresseq in the common law and the Law ofthe Sea Treaty. Moreover, 
the legal authority ofthe Law of the Sea Treaty is uncertain because Secre~aryofState Hillary 
Clinton has expressed a desire to ratify the treaty, but the United States is only a signatory to the 
Law of the Sea Treaty: ­

Given the complexities ofthe legal status of the boundary straits, we think it is
 
appropriate that yo:u ask the Department ofState, Department ofCommerce, and Justice
 
Department to issue a formal memoraridum regarding the authority ofthe NOAA to establish a
 
"no-go zone" in Haro Strait and the Strait ofJuan de Fuca.. Ifnecessary, we request that you
 

N:\Civil\Dcprs\Prosccutor\Misc. 2OO9\Iarscn.Jtr.09J709.wpd ­



Congiessman Rick Larsen 
September 23, 2009 
Page 3 

employ your offic~s to assure that appropriate officials in O~wa are given notice ofthe 
proposed reguIations and consulted so that the concerns regarding the southern resident killer 
whale are addresse9 in a way that honors existing rights ofnavigation and protects the southern 
resident killer whale. ­

Very truly yours, 

Randall K Gaylord 
San Juan County Prosecutor 

RKG/tb 

c:	 County Council 
Pete Rose, County Administrator 
J<?hn Manning, CD&P 
Kit Rawson) Chair ofSan Juan County Marine Resources Committee 
Mary Knackstedt) Marine Resources Coordinator 
Lynne Barre) NW Regional Office ofNOAA 
NOAA Assistant Regional Administrator 

N;\Ovil\Dcpts\ProsccutonMisc. 2009\Jar3mhr.091709.wpd 



San Juan County Council
 
350 Court Street No.1 District 1, Lovel Pratt District 4, Richard Fralick 
Friday Harbor, WA 98250 District 2, Rich Peterson District 5, Gene Knapp 
(360) 378 - 2898 District 3, Howard Rosenfeld District 6, Bob Myhr 

January 5, 2010 

Bany Thorn, Acting Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point WayNE 
Seattle, WA 98115 

Re: Input to the National Oceanic and Atmospheric Administration on Proposed 
Regulations to Protect Killer Whales from Vessel Effects in the Inland waters of 
Washington 

Dear Mr. Thorn: 

San Juan County is strongly in favor of the protection of the Southern Resident Killer Whales. 
These magnificent animals are the unofficial symbol ofour islands and reflect the strength and 
character ofour people. 

As you are aware, in 2007 the San Juan County Council enacted a law requiring boaters to maintain 
a distance ofat least 100 yards and take additional steps to avoid interfering with the whales. 
Several restrictions were placed on boaters to give the whales room to maneuver - and, literally, to 
breathe. Subsequently, we successfully lobbied the Washington State Legislature to adopt similar 
legislation. 

The San Juan County Council now welcomes NOAA's involvement and the addition offederal 
resources to actively protect the whales, and it is pleased to have this opportunity to provide input 
into the design of its protection plan. 

The key lesson learned in San Juan County's efforts to protect the whales that frequent our 
waters is the importance of enforcement. 

1)	 The Council urges NOAA to consider enforcement of regulations protecting whales to 
be its top priority, and strongly urges that enforcement resources be based in San 
Juan County. 

•	 Enforcement based in San Juan County can be at the scene in minutes while enforcement 
based elsewhere can take hours and violators will have disappeared. 

•	 When it enacted its ordinance, San Juan County appropriated several thousand dollars for 
enforcement. However, San Juan County does not have the resources to adequately keep 



Barry Thom 
January 5,2010 
Page 3 

5) The Council questions whether doubling the current 100 yard buffer zone between boats 
and whales would be necessary if current regulations were adequately enforced. 

•	 Operators ofwhale watching vessels are among the strongest advocates for protection of the 
species and the largest providers ofpublic education about this endangered species. Some 
whale watch boat operators have told the Council that a 200 yard buffer requirement would 
basically destroy a business that serves tens ofthousands ofpeople each year and generates 
$64 million in revenue statewide. 

6) The Council urges NOAA to include a provision requiring periodic review of the 
regulations 

•	 The Council asks that NOAA schedule formal reviews to measure results against goals, to 
ensure that measures taken to protect killer whales are effective and to provide an 
opportunity to revise and update them. 

Finally, the Council expresses its strong support for efforts to protect the whales' food supply, 
particularly Chinook salmon, and to eliminate the sources of toxins that are accumulating in 
alarming concentrations in the whales' blubber. The Council encourages and supports NOAA's 
efforts in these areas and would welcome informational updates and an opportunity to provide input 
into their development. 

Respectfully submitted, 

COUNTY COUNCIL
 
SAN JUAN COUNT.Y, WA~
I&:L /?u:c---~-r.-;;
~(~.-...,;--
rovel Pratt, Member chard Peterson, Chair 
District No.1 District No.2 

-SJ)~ 
Richard Fralick, Vice Chair 
District No.4 

~/7~ADkM /I#~OJ~I/~~4. r,. /L/'l/UV'~~. -

Gene Knapp, Member 'L/>fJ Bob Myhr, MemBe 
District No.5 District No.6 

Cc: 

u.s. Senator Patty Murray 
U.S. Senator Maria Cantwell 
U.S. Representative Rick Larsen 

Donna Darm, Assistant Regional Administrator 
Protected Resources Division, Northwest Regional Office 
National Marine Fisheries Service 



Randall K.Gaylord
 
SAN JUAN COUNTY PROSECUTING ATIORNEY
 

350 Court Street - P.O~ Box 760 • Friday Harbor, WA 98250
 
(360) 378-4101 (tel) - (360) 378-3180 (fax) 

Victim Services Deputies 

Susan E_ KimbaJl Charles Z. Silverman 
Karen E.·Vedder 

Jonathan W. Cain 
JoannaD. De Pree 

September 23, 2009 

The Honorable Rick Larsen 
U.S. House ofRepresentatives 
108 Cannon House Office Building 
WaShington, D.C~ 20515 

RE: NOAA Proposal for "No-Go" Zone in Haro Strait; West Side ofSan Juan Island 

Dear Representative Larsen: 

The National Oceanic and Atmospheric Administration (NOAA) has proposed a 
regulation which, if adopted, will establish a seasonal zone extending one-halfmile on the west 
side ofSan Juan Island in Haro Strait and the easteJ;Il end ofthe Strait ofJuan de Fuca. These 
straits~ together with Boundary Pass and a portion ofthe Strait of Georgia are the ''bolllldary 
~traits" of the Pacific Northwest and haye carried international marine traffic for more than 150 
years. As suc~ the vessels us.ing these straits enjoy the use ofwaters and have a unique legal 
s.tatus that recognizes the cqtical role straits play in international navigation and commerce. 

The international bOillldarywas established through the straits in the Oregon Treaty of 
1846 between the United States and Great Britain. That treaty principally established a dividing 
line between the two nations at the 49th parallel oflatitude at the western rockies and west to 'The 
middle ofthe channel which separates the continent from Vancouver's Island; and, thence, 
southerly, through the middle ofthe said channel and ofFuca's Straits, to the Pacific Ocean." In 
f~ct, there are ~o main channels between Vancouver Island and the mainland, and the bOlilldary 
was fixed at Haro Strait and Boundary Pass by arbitration before the Emperor ofGermany in 
1872. This decision gave the tenit~ry that would become San Juan County to the United States. 

The Treaty of1846 goes on to provide that "the navigation ofthe whole said channel and 
straits south ofthe 49th parallel ofn~rth latitude> wo~ld remain free and open ~o both parties.n 
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This provision was inserted at the request ofthe chiefnegotiator ofthe treaty, Secretary ofState 
(and future President) James Buchanan who stated in a letter the reason for inserting the 
provision: 

"The Strait ofJuan de Fuca is an arm ofthe sea~ and under the 
public law all nations would:possess the same right to navigate it~ 

thro?J.ghout its whole extent~ as they now have to the navigation ofthe 
British Channel. Stil~ to preven'future difficulties~ this ought to be 
clearly and distinctly understood.." . 

In 1892 the Ninth C~cuit Court ofAppeals ruled that this treaty "secures to each nation a 
right offree navigation over all the waters of the strait." The Pilot) 53 Fed..·ll (1892) (emphasis 
added). By restricting navigation over (l portion of the eastern one-halfmile ofthe strait, the 
proposed "no-go zone~~ runs afoul ofthe rights to free navigation over all the waters ofthe strait. 

We are aware that the Department ofJustice) the United States Coast Guard and perhaps . 
other federal agencies have expressed an opinion regarding the legal status ofHaro Strait and the 

. Strait ofJuan de Fuca.. (See attached Memorandum from Mr. David A Colson) Department of 
State~ dated January 25, 1982; and letter ofreply dated March 3~ 1982, by Carol B. Dinkins, 

__ ..	 .AssistantAttome)l..GeneraI; .copies.. attached).-.We. agree with.the.-.conclusion-of.Ms..-.Dinkins-that 
the waters ofthe boundary straits are properly classified as "internal waters» and properly the 
subject ofa jointly negotiated vessel traffic management agreement.. Bu~ we also believe that 
such waters remain subject to the rights ofthe citizens of Canada and the United States as 
negotiated in the Oregon Treaty of1846 bec~use a treaty has superior status over federal and 
state legislation. 

The classification ofthe waters as ttintemal waters" is not the end ofthe analysis when 
such waters are international straits.. Eyen internal waters in international straits are subject to 
maritime rights of"innocent passage" by all nations.. See United Nations Convention on the Law 
ofthe Sea Sectio~ 3, Articles. 21 through 26.. The difficulty that is present in the current ceno go~~ 

zone proposed byNOAA is that the.proposed regulation may ron afoul ofthe doctrine of 
"innocent passage)~ as expresseq. in the common law and the Law ofthe Sea Treaty. Moreover, 
the legal authority ofthe Law ofthe Sea Treaty is uncertain because Secre~aryofState Hillary 
Clinton has expressed a desire to ratify the treaty~ but the United States is only a signatory to the 
Law ofthe Sea Treaty:	 . 

Given the complexities ofthe legal status of the boundary straits, we think it is 
appropriate that yo:u ask the Department ofState, Department ofCommerce, and Justice 
Department to issue a foonal ~emoraridumregarding the authority ofllie NOAA to establish a 
'C;no-go zonen in Haro Strait and the Strait ofJuan de Fuca. Ifnecessary~ we request that you 
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employ your offic~s to assure that appropriate officials in O~wa are given notice ofthe 
proposed reguJations and consulted so that the concerns regarding the southern resident killer 
whale are address~in a way that honors existing rights ofnavigation and protects the southern 
resident killer whale. ­

Very truly yours> 

Randall K Gaylord 
San Juan County Prosecutor 

RKG/tb 

c:	 County Council
 
Pete Rose, County Administrator
 
J~hn Manning, CD&P
 
Kit Rawson) Chair ofSan Juan County Marine Resources Committ~e
 

Mary Knackstedt, Marine Resources Coordinator
 
----- -------- ------------Lyniie]3me:NWltegI6nal-OfUce ·oINOAA-

NOAA Assistant Regional Administrator 

N~CLvil\Dc:ptS\ProscaJtor\Misc.~Jtr_091709.wpd 



San Juan County Council
 
350 Court Street No.1 District 1, Lovel Pratt District 4, Richard Fralick 
Friday Harbor, WA 98250 District 2, Rich Peterson District 5, Gene Knapp 
(360) 378 - 2898 District 3, Howard Rosenfeld District 6, Bob Myhr 

January 12,2010 

Barry Thorn, Acting Regional Administrator 
Protected Resources Division 
National Marine Fisheries Service 
7600 Sand Point Way NE 
Seattle, WA 98115 

Re: Input to the National Oceanic and Atmospheric Administration on Proposed 
Regulations to Protect Killer Whales from Vessel Effects in the Inland Waters ofWashington. 

Dear Mr. Thorn: 

Please accept this letter as an addendum to our comment letter dated January 5, 2010. 

The San Juan County Council considered several sources of infonnation while deliberating its 
response to the NOAA proposed regulations to protect Killer Whales. Among these sources was an 
extensive report prepared for us by the San Juan County Marine Resources Committee (MRC) 
dated September 22,2009 (see attached). 

As stated in our letter ofJanuary 5, the Council remains firm in its opposition to the ''No Go" zone 
outlined in the proposed regulations for the west side of San Juan Island. We emphasize the need 
to protect the whales' food supply and to eliminate the sources of toxins that accumulate in their 
blubber. We also emphasize the importance ofenforcement. Regulation without local capacity for 
enforcement, no matter how effective in print, will have little effect on the water. 

Sincerely, 

COUNTY COUNCIL 

SANJUAN~WASW~6d ~~ 
t"ovel Pratt, Vic~ ~d Peterson, Member 
District No. 1 District No.2 

6tbJI~ Bo~Richard Fralick, Chair Gene Knapp, Member 
District No.4 District No.5 District No.6 

Cc: Phil Anderson, 
Director Washington Department ofFish and Wildlife 



Report and Recommendations to the County Council 
for NOAA's Proposed Vessel Rule 

san juan county 

marine stewardship area 
our sea· our source· our future 

September 22, 2009 

San Juan County Marine Resources Committee 



PURPOSE, CREATION AND SCOPE OF THE REPORT 

To prepare this report for the County Council on NOAA's proposed vessel rule, the Marine 
Resources Committee (MRC) convened a subcommittee to analyze the rule, held two discussions 
with the full committee and heard comments from community members. The make up of the 
subcommittee reflects some of the diversity in the San Juan community interested in NOAA's 
proposed vessel rule. The group includes the owner of a local kayak and whale watching 
business, a sports fisher, scientists, a local builder, and a member of a local environmental 
organization. The report aligns with the threats and management strategies for marine mammals 
described in the San Juan Marine Stewardship Area Plan. 

The report: 

•	 Provides comments and recommendations for the proposed vessel rule 
•	 Identifies areas of agreement 
•	 Offers a path to guide navigation through those areas where the community appears to be 

divided. 
•	 Sketches out a proposal that integrates education, regulation and funding that will protect 

the whales from vessels and which works for the community. 

This report is submitted as a draft or work in progress, rather than a completed set of 
recommendations because our analysis of the rule raised more questions than we could answer. 
While we support portions of the proposed vessel rule, we recognize that other parts of the plan; 
such as the establishment of a no-go zone, has triggered division in the community which cannot 
be resolved quickly. We also recognize that of all the communities in Puget Sound, we are in a 
unique position to forge a solution to this impasse. In spite of the confusion or disagreement we 
encountered, we were encouraged that one thing is clear-- many in the community have voiced 
their commitment to do what is needed to protect the whales. 

INTRODUCTION 

The southern resident orca population was listed as endangered in 2005, affording it special 
protection in United States waters. This is the only resident orca population in the contiguous 
United States and thus represents a rare opportunity for local regulation to have an impact on this 
species. Although they range widely throughout the year, this population spends much of the 
summer in a fairly well delimited corridor running from the southern ends of Lopez and San Juan 
Islands, through Haro Strait, and into the area north of Stuart Island along the southern Canadian 
Gulf Islands. Because they forage predictably within this defined region, protection is most 
likely to be effective in that same area. Reduced salmon prey, increased toxic chemicals in 
tissues, and vessel effects have all been identified as potential sources of orca stress and 
mortality, leading to population decline. Successful recovery of this population will require 
addressing all three threats: the number of Chinook salmon they encounter (their favored prey), 
the level of toxic chemicals in their prey and the effects of boat proximity on these orcas. On 
July 29, 2009, NOAA, the federal agency charged with implementing the endangered species 
act for marine mammals, proposed new vessel regulations to address the third threat. While it is 
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essential to address all these issues, the current issue under discussion is NOAA's proposed rule 
10 reduce vessel impacts. 

There is clear evidence that the southern resident orcas have had several periods of fluctuating 
population over the past four decades, .resulting in no significant increase in their population 
since the 1960s; by comparison, the northern resident pods have increased substantially, almost 
doubling in that time period (figure 1). We note that orca populations had already been depleted 
by the time population monitoring began, and thus both northern and southern residents were 
potentially recovering following the cessation of hunting and collecting for aquaria in the 1970s. 

Excellent science supports the geographic and foraging behavior of the southern resident orcas, 
jncluding many years of mapping their movements. These data show clearly that the west and 
south sides of San Juan Island are the most regularly visited stretches of coastline for the 
southern resident orcas, although the entire area from south Lopez to north of Stuart Island is 
l1eavily traveled (figure 2). Because this is the prime summer habitat for the only resident orca 
Jlopulation in u.S. waters, it is a truly unique and important piece of geography; arguably, it is 
()ne of the very most important conservation regions, and opportunities, in the nation. 

Several years of monitoring shows that the number of boats and length of time that they follow 
the whales has increased substantially over the last two decades along the west side of San Juan 
Island during the peak viewing season. Vessels accompanying the whales have increased from 
an average of five boats in 1990 to about 20 boats within a half mile of the whales between 1998 
and 2006. The maximum number of boats near the whales at anyone time has varied from 120 
to 69 between 1998 and 2007 (figure 3). Vessels accompany whales for more hours of the day 
and more days of the year. 

Boat traffic has been identified as having a possible negative effect on orcas, through sound 
disturbance and impacts on foraging, communication, resting and other behavior. Recent studies 
show that orcas modify their behavior, and their vocalizations, when power boats are present and 
increasing the general sound level in their habitat. 

The scientific studies to date do not, however, provide all the answers. For example, we don't 
know exactly how much a given noise level reduces the foraging ability of the whales, nor do we 
know ifit affects the distribution of their prey. We also don't know the source of mortality for 
most of the orcas which have disappeared from the southern resident population, and thus we 
cannot allocate an exact effect of lack of prey, toxics, or boat impacts, on mortality. Considering 
boat traffic, noise from power boats has potential deleterious effects, but it is not clear whether 
there are measurable effects from kayaks and other human powered craft. It has been suggested 
that whales already weakened by toxics or poor food supply could be pushed over the edge by 
having to deal with boat noise as an added stress, further limiting foraging time or success, 
though this has not been confirmed by data. Climate change as well as increasing popUlation 
growth throughout the whales' territory may place additional stresses on the whales as we move 
into the future. 

So, in the face of some uncertainty, but with strong evidence that the three identified threats are 
keeping this population down, by the precautionary principle, we should be doing all we can to 
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protect this endangered population of orcas and their habitat, and we believe that the San Juan 
Island community has a significant role to play in this effort. The following sections describe the 
proposed vessel rule and recommendations from the MRC for specific elements of the rule and 
its application. 

PROPOSED VESSEL RULE 

NOAA Fisheries' proposed vessel rule includes three elements. 

1. Prohibits vessels from approaching any killer whale from any direction in the inland waters of 
Washington closer than 200 yards. 

2. Requires vessels to keep clear of the whales' forward path within 400 yards of any killer 
whale throughout the inland waters of Washington State. 

3. Prohibits vessels from entering a half-mile no-go zone from Mitchell Point to Eagle Point 
along the west side of San Juan Island (figure 4) from May 1 through September 30. 

i~'·.' <:~gil~:,\i": ~··;.,'''T:~~sels·ExenlJ)tyt~pP:);~~lIi'Qt;~~9T;,nal!${o'fi!b'~::fR~Q'PQ~~Uflt&b¥~,(::;:/·/\.:i"),::i· .•··L':;
 
'Y~sel-;:type: "~.;': .."'.> ' .. , '.' .,> :-,,·~'<:';:':('~>::f;~?):'':\:'2';;';,;:,~':':F;:;')W ?&*~Pipl:ttQm::-~f< };~i~;;:;-":' ,/ ". 

Federal, State or local government vessels operating in the All regulations: 
course of official duty. 200 yd limit 

Path interception 
No go zone 

Vessels participating in the U.S. and Canadian Coast Guards All regulations: 
Cooperative Vessel Traffic Service and constrained to shipping 200 yd limit 
lanes. Path interception 

No go zone 
Vessels engaged in an activity such as scientific research, All regulations: 
authorized through a permit issued by the National Marine 200 yd limit 
Fisheries Service or a similar authorization. Path interception 

No go zone 
Vessels lawfully engaged in treaty Indian fishing that are All regulations: 
actively setting, retrieving, or closely tending fishing gear 200 yd limit 

Path interception 
No go zone 

Non-treaty commercial fishing vessels lawfully engaged in 200 yd limit 
actively setting, retrieving or closely tending fishing gear. Path interception 
Vessel operations necessary to avoid an imminent and serious All regulations: 
threat to a person. 200 yd limit 

Path interception 
No go zone 

Privately owned vessels belonging to privately owned shoreline Can transit the no-go zone by the 
property located immediately adjacent to the no-go zone. shortest possible route for the sole 

purpose of gaining access to their 
property. 
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RESPONSE TO PROPOSED RULE 

The MRC supports elements 1 and 2 of the proposed rule as important measures to protect 
whales from vessel-related impacts throughout the inland waters of the state and ,urge their 
implementation in 2010 according to NOAA's proposed schedule. However, there is broad 
agreement that regulations alone will not protect the whales unless they are supported by 
adequate enforcement and effective education. In addition, we want to stress that changes in 
-vessel behavior alone is not enough to bring about recovery. Therefore, NOAA Fisheries should 
also immediately put resources towards addressing the other factors of decline such as Chinook 
salmon recovery and reduction of toxins entering the marine food web. The following sections 
describe these recommendations in more detail. 

Other Impacts: Prey availability and Toxins 
The vessel regulations will be to no avail unless the other factors that threaten the whales are 
addressed. We urge NOAA Fisheries to work with Canadian, federal, state, tribal and local 
partners to address these threats. Chinook salmon, which come form a wide range of regions of 
origin, are known to be an"important part of their diet in the San Juan Islands. The MRC has 
previously commented to NOAA that the existing Chinook salmon recovery plans should be 
made part of the orca recovery plan, and we still think so. In addition, there may be specific 
actions that would increase Chinook salmon abundance in the San Juan Islands that would help 
alleviate any shortage of available prey. NOAA should also work with federal, state and 
municipal partners to reduce toxic inputs into the marine ecosystem from all sources and reduce 
polluted stormwater runoff into the marine ecosystem throughout the whale's territory. The 
Puget Sound Partnership is well poised to facilitate this effort, and the MRC suggests that orca 
recovery should be a major focus of the Partnership's efforts to reduce pollution. 

Enforcement 
Without enforcement, regulations of any kind will have limited value. Many people who have 
been tracking whale watching in the San Juan Islands agree that neither the regulations that were 
established by San Juan County in 2007 nor the state regulations that superseded them in 2008 
have been adequately enforced. There is interest in exploring whether effective enforcement of 
existing rules and protections would achieve the goal of reducing vessel impacts on whales. 
NOAA should work with State and local governments to develop a collaborative enforcement 
system that is adequately funded. The responsibility and expense for enforcement of the rule 
(current, proposed or an alternative) should be coordinated and managed by NOAA Fisheries. 
NOAA and other government agencies who conduct enforcement should provide training for 
enforcement agents so that they model responsible vessel operation in the presence of whales. A 
visible presence on the water coupled with swift response to violations is critical. 

Monitoring 
NOAA Fisheries should invest in resources to conduct long-term monitoring to measure the 
effectiveness of the reguJations they set in place and their management of those regulation. They 
should compare vessel activities and compliance under prior regulations and guideline with new 
regulations. They should periodically review and adjust the regulations as needed to achieve 
management goals for the whales. The MRC has sponsored a previous vessel traffic study, and 
could provide expertise, along with Soundwatch, in designing and implementing this monitoring. 
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Education and Marketing 
High concentrations of boats, along with varying levels of expertise and knowledge in boaters 
make enforcement of vessel regulations very challenging. Regulations and ramped up 
enforcement will require educating the public in advance about the new rules, consequences for 
violations and best practices for avoiding whales. Education should extend into Canada and the 
U.S., since many boaters cross the border and come from other regions. 

Orcas are often unpredictable as they travel and keeping clear of their path can be challenging for 
boaters. NOAA Fisheries should include guidance and best practices for kayakers, recreational 
fishers and other boaters to help them avoid disturbing the whales and getting fined. 

Orcas are a powerful and compelling icon used to promote tourism in this region. This 
marketing frequently portrays whale watching from boats that are too close to whales and shows 
other behaviors in disregard of the law and whale safety. We recommend that NOAA Fisheries 
work with the tourism industry to promote best practices for commercial and recreational whale 
watchers to foster a culture of stewardship in various sectors-those involved in tourism, 
visitors, and residents in Washington State and western Canada. 

Soundwatch has provided leadership for whale watching guidelines coupled with exemplary 
outreach in the region. Its Kayak Education Leadership Program (KELP) in partnership with the 
County Parks educates kayakers about best practices for boating in whale territory. We 
recommend that NOAA Fisheries continues to support these programs and tap their expertise and 
experience as they design education strategies. 

Speed Limit 
We recommend that NOAA Fisheries reconsider speed limits for boats that are in the vicinity of 
all orcas in the inland waters of the state. Noise from boats varies in intensity depending on 
vessel size and engine type and underwater sound levels generally increase with speed. 
Reducing speed limits to 7 knots within 400 yards of the whales would reduce noise levels and 
the amount of interference with the whale's communication and echolocation, reduce the 
potential for vessel strikes and allow vessel operators to spot whales and make course 
adjustments to avoid their path. A 7 knot speed limit aligns with the Be Whale Wise Guidelines 
and the guidelines developed by the Pacific Whale Watch Association. 

NO-GO ZONE 

The proposed no-go zone is the element in the proposed rule that most affects San Juan County 
and consequently creates the most concern on the MRC as well as in the community. In this 
discussion, we describe these concerns and offer some of the ideas that have emerged from the 
community as an alternative to the restricted zone outlined in the proposed rule. We also 
describe what stakeholders in the community are willing to do to forge a workable alternative. 

No-go Zone Concerns 
The following section represents the types of concerns individual members of the MRC have 
expressed and includes comments we have heard from citizens. 

6 



1) Science for the no-go zone 
Given the short time for completing this report, the MRC was not able to do a complete review 

of the scientific studies NOAA used to support the proposed rule. We did, however, discover 
disagreement in the community about the studies. Some are concerned that the science is 
inconclusive and does not warrant the establishment of the no-go zone as described in the 
proposed rule. 

Others think that the endangered status of the southern resident orcas warrants exercise of the
 
precautionary principle which holds that scientific uncertainty does not preclude action if
 
damage would otherwise be serious and irreversible.
 

Prior to the ESA listing, in 2003, NOAA's Northwest Fisheries Science Center was funded to 
provide research on the southern resident orcas. While this is valuable information, we 
recommend that NOAA continue to support additional research on vessel impacts which include 
long term studies, and studies specific to orcas, kayaks and other vessel impacts. 

2) Location of the no-go zone 
Some people question the location proposed for the no-go zone. The summer high-use area for 
the southern resident orcas extends beyond Eagle Point to the south and east and also to the north 
of the northern terminus of the proposed no-go zone. 

3) Exceptions 
The proposed rule identifies vessels that would be exempt from some or all parts of the 
regulations. The exemptions include cargo vessels, scientific and government research vessels, 
tribal fishing vessels, and vessels owned by landowners adjacent to a no-go zone (with strict 
guidelines regarding how property owners can transit the no-go zone). The MRC recommends 
that NOAA apply the rule as equitably as possible to all U.S., Canadian, international and tribal 
vessels recognizing that tribal governments are the appropriate authority for adopting rules that 
apply to tribal vessels. We note that NOAA's "limited exceptions" for property owners adjacent 
to the no-go zone are ambiguous and recommend that they define who is a property owner, and 
clarify how their access would be affected by the proposed rule. Considerable concern is being 
expressed in the community about whether the rule would apply to Canadian vessels and how it 
would be enforced. We recommend that NOAA work with the Canadian government to ensure 
that U.S. and Canadian vessels are treated equally under the rule. 

4) Entry and exit point congestion 
The no-go zone may create congestion at the boundaries and could present hazard by placing 
boaters in the north bound shipping lanes. These areas are also recognized as important habitat 
for foraging, resting and travel. The increased congestion of boats that will likely cluster outside 
the no-go zone could impact other marine wildlife in these areas. 

5) Public access 
Only two public boat launches are available on San Juan Island. Closing the launch at the 
County Park would limit access to the water and reduce launch fees which support the operation 
of County parks. 
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6) Human powered vessels 
People are concerned that human powered vessels are included in the vessels restricted in the no­
go zone. Kayaks make little noise and according to Soundwatch monitoring data for 2007 and 
2006, were observed to be responsible for only 4% of the violations of the whale watching 
guidelines (figure 5). Some people feel that the research on kayak impacts is not sufficient to 
show harm to the whales. 

7) Closing areas as a management tool 
Some people are worried that the trend of closing areas to boating and fishing is increasingly 
being used by government as a management tool to achieve conservation goals and endangered 
species recovery. Sustainable use and enjoyment of marine resources is valued by many in the 
local community and is a primary tenet of the San Juan Marine Stewardship Plan. As an 
alternative to a complete closure, citizens are willing to help craft, implement and abide by a 
recovery program for whales that uses a variety of management tools. 

IDEAS/ALTERNATIVES FOR THE NO-GO ZONE 

Regulations that are accepted by the public have a.much greater likelihood of achieving success. 
Ownership and acceptance from the San Juan community for a no-go zone is particularly 
important since the citizens here may bear more of the economic impacts, as well as restricted 
access, fewer opportunities for recreation and other sacrifices need~d to protect the whales. If 
the San Juan community is allowed to help develop this plan, it is more likely that people will 
accept it and help make it work. 

Integrated vessel plan 
The San Juan community is ready to work with NOAA Fisheries to develop and assume 

ownership and responsibility for an integrated plan which includes education, enforcement, and 
funding to support regulations. Stakeholders in the community would like to explore alternatives 
to element 3 of the proposed rule, such as a permit system and limited entry for a whale 
sanctuary that would protect the whales while not precluding public access. The state is 
exploring how other regions in the nation are using these innovative management tools and their 
work could inform and be coordinated with local efforts. We recommend asking NOAA for a 
time extension of one year and their assistance to develop this plan. 

The MRC would be willing to lead this effort and commit 2 or 3 of our members to participating 
on such a group. Other stakeholders should participate as well. We strongly recommend that the 
tribes with usual and accustomed fishing rights in the San Juans be invited to participate in this 
discussion. 

Permit system 
Establishing a permit system for commercial whale watch outfitters would establish a set of 
standards for the industry and provide criteria for consumers seeking their services. Trained and 
permitted operators would be allowed to operate a business as long as they followed regulations. 
Violators would risk losing their license. 
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San Juan County Parks does not currently issue launch fees at their'boat launches for private 
boaters and private kayakers. They have recently partnered with Soundwatch to provide 
education for kayakers through the KELP program and are open to the idea of exploring a 
training and pennit program for private boaters and private kayakers and an expanded pennit 
program for commercial kayakers that use county parks. 

Limited entry 
Many parks and wilderness areas have established a system of limited entry to protect natural 
areas from heavy use and this concept has also been successfully used as a conservation tool for 
hunting and fishing. A limited entry program for a whale sanctuary is an approach which we 
recommend including in a comment letter to NOAA and should be explored in more detail as 
part of an integrated recovery program. 

CONCLUSION 

The MRC supports increased regulatory and voluntary measures to improve protection and 
recovery of the southern resident orca whales. We support two of the three elements of the 
proposed rule, specifically for the 200 yard approach limit and the prohibition for intercepting 
the path of whales and encourage that they take eff~ct according to NOAA's schedule. Our 
interaction with community members on these two elements suggests to us that most of the 
community would agree as long as the regulations are coupled with effective enforcement. 
Further, we recommend that NOAA reconsider a speed limit for vessels in the vicinity of all 
orcas in the inland waters of the state. However, given the significant concerns and community 
division over the third element, we do not support the no-go zone as it is written in the proposed 
rule. 

The issuance of the proposed rule has motivated people in the community to organize and they 
are ready to commit to develop an integrated vessel plan for the San Juan Islands that protects 
the whales, is fair and workable, and achieves community support. We recommend that the 
County Council ask NOAA to allow the San Juan community a year to develop this plan if the 
stakeholders who are interested in participating in this effort can layout a process and provide 
sufficient resources to see it to completion. The MRC offers its assistance to help this effort. 
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Figure 1: Population trends in southern and northern resident orcas. 
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Figure 3: Annual Maximum number of vessels with whales. 
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Public comment received at September 2, 2009 MRC meeting 

1.	 A limited entry program would be preferable to a no-go zone on the west side. There is 
precedent for this in the Magnuson Act (for commercial and charter fishing vessels). 
The annual permit fee should all be directed towards salmon enhancement, which 
would help fishing and the whales. 

2.	 The information on the county web site (probably the MRC news release) is incorrect. 
In the proposed rule the no-go zone is closed to non-Indian commercial fishermen, not 
open to them as stated on the site. 

3.	 The current situation does not include enforcement ofvessel approach rules. 

4.	 Purse seiners are operating now on the west side, and they make noise. 

5.	 The MRC should accept as fact that the current situation does not adequately protect the 
whales. The MRC should also accept as fact that there is a need to reduce vessel 
disturbance. The MRC should give economic considerations a lower priority than 
protection of the marine ecosystem. The precautionary principle should apply where 
information is uncertain. All of this leads to support for the proposed rule. 

6.	 The MRC should review the physics of noise propagation in water. What distance is 
sufficient to reduce noise so that the whales won't be adversely affected. 

7.	 The K.E.L.P. program currently educates private kayakers and commercial kayak guides 
regarding appropriate behavior around whales. Feedback from kayakers suggests that 
they question the level of their impact on the SRKW and they would support some kind 
of a (presumably non-limited-entry) permit system. 

8.	 The population trajectory suggests that the SRKW population is stable, so it may not be 
endangered. 

9.	 It is difficult for a boat operator to know how far they are from whales on the water, and 
the whales pop up everywhere, making it very difficult to stay the required distance 
away. 

10. It is true that purse seine skiffs make a lot of noise. Quieter engines are available and are 
being installed on some boats now. Noise from the purse seine skiffs hasn't bothered the 
whales for many years. 

11. The proposed rule allows property owners to transit the no-go zone only if they head 
directly from their property offshore to the )/2 mile boundary. This makes it impossible 
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for someone to kayak from their property. Non-motorized vessels-should-be allowed in 
the zone. 

12.	 The commercial kayak operators discussed the proposed rule with NOAA in Seattle 
and there was no mention ofkayaks being excluded from the no-go zone. The 
commercial kayakers would like more time in the offseason to respond to NOAA. Now 
is still their busy season. 

13. Commercial kayakers have discussed more training of guides, a video for customers, and 
an outreach program in the offseason. 

14. The rule as proposed has winners and losers. The MRC needs to take a community
 
neutral standpoint and demand a proposal that doesn't have winners and losers.
 

15. U. S. rules will not be enforceable on Canadian whale watchers and possibly other
 
Canadian boats. Any enforcement or attempted enforcement on Canadian boats will
 
likely have repercussion on U.S. boats working and traveling in Canada.
 

]6. Most of the problems for the whales are caused on the mainland, not in the islands. 

]7. The noise effects of aircraft and military vessels should be examined for fairness. 

]8. No-go zones have been in effect for Stellar's sea lions for many years with little 
beneficial effect. 

]9. Create a salmon enhancement program in San Juan County. 
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Comments on 50 CFR Part 224 - Southern Resident Killer Whales 

Subject: Comments on 50 CFR Part 224 - Southern Resident Killer Whales
 
From: Kathryn Hansen <KathrynH@eo.san-juan.wa.us>
 
Date: Mon, 04 Jan 2010 16:03:10 -0800
 
To: Orea.Plan@noaa.gov
 

The San Juan County Parks & Recreation Commission would like to submit the attached as their official 
statement on the proposed rule. Please consider these comments when preparing the final rule. 

Thank you for the thorough work your agency is doing to craft a sensible rule that both helps improve our killer 
whales' environment and keeps the special character of the San Juan Islands intact. 

Kathryn Hansen ­
San Juan County Pat"ks
 
360-378-8420
 

To ptevent out e-mqlls /tom winc/ing up in yout spqm filter, pleqse qc/c/ kqthJynh@sqnjuqnco.com to yout list of 
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San Juan County Parks and Recreation Commission NOAA Proposed 
Rule Statement 

The mission of the San Juan County Parks and Recreation Commission 
(Commission) is to provide and maintain quality parks and recreational 
opportunities that respond to the needs of residents and visitors, are in 
keeping with the natural character and beauty of the islands, are 
consistent with State and County statutes, and which foster good 
stewardship of County lands. The current National Oceanic and 
Atmospheric Administration's Fisheries Service proposed rule to 
generally prohibit vessel operations and launching in a half mile-wide 
No-Go Zone along the west side of San Juan Island from May 1 through 
September 30 will greatly inhibit our mission. 

While the Commission understands the pressures experienced by 
Southern Resident killer whales and the need for their position on the 
Endangered Species list, as well as their inherent right to forage, travel, 
and socialize without the potential negative impact by humans, aircraft, 
watercraft, and marine activities, we believe that eliminating public 
marine access, particularly during the high season, would be greatly 
detrimental to San Juan County's park system and its users. 

The area of greatest impact would be to San Juan County Park (SJCP), a 
12 acre day use and overnight camping park, located in the northern 
portion of the proposed zone. The proposed closure would eliminate 
boat, private kayak, and commercial kayak launching from the park 
during the period of highest visitation and use. The Commission believes 
strongly that recreation and camping values and opportunities at this 
park would be greatly diminished by the restriction of marine access. 

In 2009, approximately 10,000 camper nights were recorded from this 
facility during the equivalent period corresponding to a total of $65,329 
in revenue for the Park system. An additional $38,000 in commercial 
kayak launch fees was collected for a total of 39 % of the Department's 
annual fee revenues. Currently, the park is a stop on the Cascadia Marine 
Trail with hundreds of private kayak launches and landings per summer. 
The Park's marine access ramp facility has been used by motor vessel 
operators for marine access for fishing, diving, and transit on the island's 
western side for more than 50 years. 

At the time of the launch ramp's reconstruction in 1997, SJC Parks 
contracted with the Washington State Recreation and Conservation 
Funding Board (Funding Board), through a grant, to guarantee public 
marine access at the facility in perpetuity. This contract requires San Juan 
County to replace any loss of this launch site with a like service or facility 
elsewhere on the island. Such a mandate would be logistically 



unfeasible, cost prohibitive, and unduly burdensome on the current County Parks system. 
At present, the next closest existing public launch site is on the opposite side of the island at 
the Port of Friday Harbor facility at Jackson Beach some 18 miles away. To the north, the 
launch sites at both Snug Harbor Resort and Roche Harbor Resort are privately held. 

In addition to the constraints of the contractual agreement witll the Funding Board, a 
seasonal closure of the launch facility at SJCP would dramatically reduce resident and 
visitor access to a historically and culturally-active portion of San Juan County's marine 
environment. TIle Commission is also concerned that any closure will shift an equivalent 
volume of marine-watching interests to public-access shoreline properties. Facilities and 
staffing resources for the camping and day-use programs at SJCP are already over-capacity 
during this period. From a conservation and stewardship perspective, such a shift would add 
considerable impact on the Park's sensitive landscape and shoreline habitat. 

In light of the historical importance of the marine launch site, our mission to provide 
recreational access for residents and visitors, our contractual agreement, and the desire to 
preserve SJCP for current and future users, the Commission favors a future option that first 
promotes and assures greater enforcement for existing regulations and "Be Whale Wise" 
separation criteria. In addition, the Commission is in the process of implementing a 
program, sponsored in part by Parks, and in cooperation with The Whale Museum and the 
San Juan Island Kayak Association, for boater alld marine user education. Such a program 
will include a permitting mechanism for vessel operators launching at SJCP. 

To conclude, it is the Commission's position that an educational permit system together 
with appropriate law enforcement is a preferred alternative to the exclusionary zone 
concept. 

The Commission is grateful to NOAA for this opportunity to comment. 

~ ~. 
Johannes Krieger, member 

I] IA/)t1 
~~ 

Ann Palmer, member 

~\
~ ./ Ai 

'\. 

'y---­

Sandy Playa) member 

cc: Dona Wuthnow, Parks & Recreation Director 
Pete Rose, County Administrator
 
San Juan County Council
 



public comment 

Subject: public comment
 
From: Marilyn O'Connor <marilyno@portfridayharbor.org>
 
Date: Thu, 14 Jan 2010 17:46:12 -0800
 
To: Orca.Plan@noaa.gov
 
CC: 'Marilyn OConnor' <marilyno@portfridayharbor.org> 

Attached please find a letter from the Friday Harbor Port Commission regarding the
 
proposed rule.
 
The original has been sent via U.S. Mail.
 
Thank you.
 

Marilyn O'Connor
 
Executive Director
 
Port of Friday Harbor
 
P. O. Box 889 Friday Harbor WA 98250
 
<marilyno@portfridayharbor.org>
 
360-378-2688
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P.O. Box 889, Friday Harbor, WA 98250 *360-378-2688 * fax 360-378-6114 * http://www.portfridayharbor.org
 
Greg Hertel * Mike Ahrenius * Barbara Marrett
 

January 13, 2010 

Barry Thorn, Acting Regional Achninistrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 Sand Point Way NE 
Seattle, WA 98115 

Dear Mr. ThoIn, 

The Port of Friday Harbor supports local efforts to provide protection for the Southern 
Resident Killer Whales. Our cOInlnunity is very falniliar with efforts to protect and 
maintain a viable population of orcas in this area. We applaud the efforts of the 
National Marine Fisheries Service to implement a science-based progralTI for the 
orca's protection. 

The people of San Juan County recognized and responded to this situation in 2007 
Wit11 the creation of regulations affecting vessel proxilnity to the orcas. Washington 
state regulations followed in 2008. What has been lacking to this point is a concerted 
and well-funded effort to educate the boaters using these waters, and to enforce 
existing regulations. 

The Port COlnmission supports additional funding for programs (such as Soundwatch) 
that are currently in place. The Port COlmnission believes tllat supporting outreach 
and enforcement programs that are already "on the water" will provide the orca 
population with lnucll of the protection required. 

The health of the Salish Sea ecosysteln, including the orca population, are critically 
important to our region's econolny. As a Port District with a lnission to enhance the 
local economy while protecting the environlnellt, we have serious concerns about how 
the imposition of the proposed rule could affect our prilnary industry of tourisln. 

We have observed the great success our local wild-life cruise operators have had in 
educating and persuading the public about the protection of our luanne areas and 
species. We believe that the services provided by careful and responsible cOlnmercial 
operators have been instrulnental in providing public support for protection of the 
Southern Resident population. 

The Port ofFriday Harbor -- An Island Friendly Port 



P.O. Box 889, Friday Harbor, WA 98250 *360-378-2688 * fax 360-378-6114 * http://www.portfiidayharbor.org
 
Greg Hertel * Mike Ahrenius * Barbara Marrett
 

We recolTIlnend that NOAA undertake a study of the effects of a linlited entry systelTI 
for cOlTIluercial whale watch boats. Such prograll1s have been effective in reducillg 
vessel traffic in other areas. It is also critical to evaluate the trans-boundary issue of 
Canadian wild-life viewing boats in u.s. waters. 

The POli COlnnussion proposes tllat fundillg be 111ade available for education and to 
enforce the regulations already in place. A "lilnited entry" systelTI for cOlTIlnercial 
wllale watch vessels should be investigated. A "go-slow" zone of seven knots should 
be ilnplemented whenever whales are present. And 1110st important is the need to 
educate private and commercial boaters about careful behavior in these waters. 

Thank you for the oppol1unity to connnent. 

Sincerely, 

The Friday Harbor Port COlllilllssion 

Greg Hertel, Port COlllinissioner 

The POlt ofFriday Harbor _... An Island Friendly Port 



TOWN OF FRIDAY HARBOR 
Post Office Box 219 • Friday Harbor, Washington 98250 

(360) 378······2810. FAX: (360) 378 - 5339. www.fridayharbor.org 

October 15, 2009 

Assistant Regional Administrator 
Protected Resources Division 
Northwest Regional Office 
National Marine Fisheries Service 
7600 San Pairlt Way NE 
Seattle, WA 98115 

Re:	 Proposed Vessel Regulations 
Southern Resident Orca Whales 

To Whom It May Concern: 

Thank you for the opportunity to comment on NOAA's draft regulations for the 
protection of the Southern Resident Killer Whales in San Juan County, 
Washington. 

It is the unanimous consensus of the Town Council of Friday Harbor that we 
advocate the conclusions set forth by the San Juan County Council and San Juan 
County Marine Resources Committee, as stated in their letter dated October 13, 
2009 (attached). The Town Council of Friday Harbor also has several concerns 
regarding these regulations as they will be the most profound policy decision by 
the Federal government that will affect the San Juan Islands for the next several 
decades. In particular, we request that NOAA seek alternatives to the 
establishment of the "No Go" zone as proposed for the west side of San 
Juan Island. 

Friday Harbor is the commercial center for San Juan Island,and in many ways 
for the county as a whole. Our local economy is heaVily driven by tourism. Our 
marine waters surrounding San Juan Island are more than just part of the 
environment as they play an integral role in our economy as well as quality of 
life. Residents and visitors use these waters to live, work and recreate and 
should be free to access and use them responsibly. Key elements of the "No Go" 
zone such as lack of provision for non-motorized vessels; potential demise of 
whale watching industry; and inability of landowners to adequately access 
shoreline properties will have immediate and devastating consequences. 

T:\TownClerk\COORESPONDENCE\2009\Letter-NOAA-PublicComment2.doc 



The Town appreciates the many challenges facing NOAA during these 
proceedings. We urge you to provide ample time for the public education, 
comment and final determination processes in order to develop regulations that 
will create a balance between protection and our human interaction with the 
environment. Thank you for your time and efforts on this extremely important 
issue. 

Sincerely, 

"~ 
David F. Jones, Mayor Carrie Lacher Noel Monin 

a.~-~ c1q;L_,.J_ 
Anna Maria de Freitas 

Councilmember Pos;tion No. 1 
/'

/" 

Liz IIIg 

COl:ncilmember Position No.2 

Carrie Brooks 
Councilmember Position No.3 Councilmember Position No.4 Councilmember Position No. 5 

T:\TownClerk\COORESPONDENCE\2009\Letter-NOAA-PublicComment2.doc 



San Juan County Council
 
350 Court Street No. 1 District l, Lovel Pratt District 4, Richard Fralick 
Friday Harbor, WA 98250 District 2, Rich Peterson District 5, Gene Knapp 
(360) 378 - 2898 District 3, Howard Rosenfeld District 6, Bob Myhr 

10-13-2009 Draft Input To NOAA 
Concerning Proposed Vessel Rules 

San Juan County is strongly in favor of the protection of the Southern Resident Killer Whales. These magnificent animals are the 
unofficial symbol of our islands and reflect the strength and character of its people. 

As you are aware, in 2007 the San Juan County Council enacted a law requiring boaters to maintain their distance from the whales and 
placing several other restrictions on boaters to give the whales room to maneuver - and literally to breathe. We subsequently 
successfully lobbied to adopt legislation. 

The San Juan County Council now welcomes NOAA's involvement and the addition of federal resources to actively protect the whales, 
and it is pleased to have this opportunity to provide input into the design of its protection plan. 

The key lesson learned in San Juan County's efforts to protect the whales that frequent our waters is the importance of 
enforcement. 

1) The Council urges NOAA to consider enforcement of regulations protecting whales to be its top priority, and strongly urges 
that enforcement resources be based in San Juan County. 

When it enacted its ordinance, San Juan County appropriated several thousand dollars for enforcement; however it did not 
have the resources to adequately keep watch over the whales, nor to respond quickly to reports of problems. 

The State does not have a marine law enforcement unit based in San Juan County, which affects its response time and the 
amount of time it can patrol our marine waters. 

2) The Council encourages NOAA to include a strong educational component in its protection plan to insure that all boaters who 
come into proximity to the whales understand the importance of staying clear and the consequences of failing to comply with the law. 

3) The Council opposes the establishment of the "No Go" zone as proposed for the west side of San Juan Island. 
The marine waters surrounding San Juan Island are an integral part of the environment in which its people live, work and 
recreate. The island's residents and visitors should be free to access and use them responsibly. 

The Council opposes the proposed restrictions on kayaks and other non-motorized vessels in light of the lack of evidence that 
non-motorized vessels interfere with the ability of whales to maneuver, breathe, or locate and capture food. 

o	 The loss of kayaking access on the west side of San Juan Island would not only diminish the quality of life for our 
local kayakers, it would be a devastating, $6.5 million blow to the island's economy. 

San Juan County Park is not only the primary public departure point for kayaks on the island, it is the location of one of the 
few places where trailered boats can be put into the water. The Council urges NOAA to ensure that the public can continue 
to use this access point. (Please note the letter from the Washington Recreation and Conservation Office which indicates that 
closing this boat ramp could place a significant financial liability on the County) 

The Council believes that traditional non-commercial access to and use of the marine waters by owners of shoreline 
properties and the owners of access rights should not be restricted. 

4) The Council supports a "Go Slow" rule. 
To reduce noise interference and potential contact between whales and motorized vessels, the Council urges NOAA to 
incorporate a 7 knot speed limit for boats within 400 yards of killer whales anywhere within the inland waters of the state. 

5) The Council questions whether doubling the current 100 yard buffer zone between boats and whales would be necessary if 
current regulations were adequately enforced. 

Operators of whale watching vessels are among the strongest advocates for protection of the species and the largest 
providers of public education about this endangered species. Some whale watch boat operators have told the Council that a 
200 yard buffer requirement would basically destroy a business that serves tens of thousands of people each year and 
generates $64 million in revenue statewide. 

6) The Council urges NOAA to include a provision requiring periodic review ofthe regulations 
The Council asks that NOAA schedule formal reviews to measure results against goals, to ensure that measures taken to 
protect killer whales are effective and to provide an opportunity to revise and update them. 

Finally. the Council expresses it strong support for efforts to protect the whale's food supply, particularly Chinook salmon, and to 
eliminate the sources of toxins that are accumulating in alarming concentrations in the whales' blubber. The Council encourages and 



supports NOAA's efforts in these areas and would welcome informational updates and an opportunity to provide input into their 
development. 

Respectfully submitted, 

COUNTY COUNCIL 
SAN JUAN COUNTY, WASHINGTON 



Comment for Proposed Ruling 

Subject: Comnlent for Proposed Ruling 
From: SJI Chanlber of Commerce <chamber@sanjuanisland.org> 
Date: Wed, 06 Jan 2010 13:23:09 -0800 
To: Orca.Plan@noaa.gov 

RE: NOAA's proposed vessel regulations 
The San Juan Island Chamber of Commerce Board of Directors urges that enforcement of the current 
regulations is key to the success of Orcas and the economics of Ollr community thru eco-tourism. 
While there is no clear benefit to whale pods in adopting these rules, the damage done to a key 
regional economic driver would potentially be severe. As has been shown worldwide, executed 
effectively, eco-tourism strategies generate substantial benefit to both local communities and to the 
natural resources they seek to protect. Local whale watching efforts over the years have been 
responsible and ethical, introducing hundreds of thousands of people to orcas and their habitat, an 
educational effort that should continue to be encouraged. 

According to the 2008 Soundwatch Vessel Trends Update Report a consistent decline since 1998 has 
been the number of overall incidents, and commercial whale watch incidents of vessels within the Y2 
mile and ~ mile Voluntary No-Go Zones on the west side on San Juan Island (within 440 yards SJI 
No-Boat Zone and within 880 yards of Lime Kiln). We would recommend a complete enforcement 
plan before you increase the regulations 
There is also a substantial economic impact to this proposal that shouldn't be ignored. The San Juan 
Island Chamber of Comnlerce represents over 300 local al1d regional businesses. Our membership 
significantly benefits from whale watching operations and the visitors it brings to our town. Put 
simply, whale watching is a substantial economic driver in San Juan County, which we estimate 
generates at least $7.2 million annually. 

1.	 An estimated 30,000 patrons will take a whale watch cruise this year, generating 
approximately $2.4 million in direct revenue. 

2.	 We estimate 47% of patrons will stay in a hotel room an average of 1.2 nights. Assuming an 
average of 1.7 patrons per room, this yields approximately 9,900 room nights. Assuming an 
average room rate of $80, this activity generates $791,000 per year in hotel/motel revenue. 

3.	 Almost all patrons have at least one restaurant meal. Those staying overnight have three 
meals. Assllming a weighted average of 1.94 meals per patron at a conservative estimate of 
$15 per meal generates $873,000 in annual restaurant revenue. 

4.	 San Juan Island has a commercial district, with a wide selection of gift shops, art galleries, 
bookstores, antiques, etc. We conservatively estimate that whale watch patrons spend an 
average of $20 per visit on gifts, apparel, and other sundries, generating $600,000 annually. 

Thank you for your time and consideration.
 
San Juan Island Chanlber of Commerce
 

360-378-5240 
www.sanjuan.i.sland.org 
chamber@sanjuanislan.d.org 
The Mission ofthe San Juan Island Chamber ofCommerce is to promote and enhance the economic vitality ofour 
Community and support our Membership through educational programs, visitor information services and community 
events which reflect our unique island culture. 

1 of 1	 1/6/2010 5:00 PM 



Anacortes Chamber of Commerce Comments 

Subject: Anacortes Chamber of Comnlerce Conlments
 
From: Mitch Everton <meverton@anacortes.org>
 
Date: Thu, 24 Sep 2009 08:40:57 -0700
 
To: Orca.Plan@noaa.gov
 

Please find attached a statement approved by the Chamber of Commerce Board of 
Directors. If we can provide anything additional, please advise. 

Thank you for your time and consideration. 

Mitch Everton, Exec Dir 

Anacortes Chamber of Commerce 

« » 

NOAA Vessel Response.doc 
Content-Type: 

Content-Encoding: 

application/msword
b 6 

ase 4 
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Anacortes Chamber of Commerce response to 

NOAA's proposed vessel regulations 

NOAA has proposed a number of regulations, the intent of which are to protect killer whales in 

Washington State from the effects of various vessel activities. Specifically, the proposed regulations 

would among other things require vessels to maintain a distance of at least 200 yards from the nearest 

whale and would prohibit vessel activity of any kind in a one-half mile "no-go" zone between Cattle 

Point and Henry Island, affecting not only whale watching but also other diverse activities such as 

angling, kayaking, and boat charters 

We have spent considerable time reading through relevant literature on this topic. Given that the 

relevant orca population under current regulations is actually increasing, that whale watch activities 

generate very little noise (as was stated in the literature, if whale watch patrons can hear the whales 

through hydrophones, then the whales can also hear the whales), and that there have been no objective 

studies linking current practices to significant changes in whale behavior, it is unclear to us why NOAA is 

proposing a change to practices that apparently already achieve desired ends. The fact is that the whale 

watch industry's livelihood is tied to the well-being of regional orca pods. This is eco-tourism at its best, 

a forum which educates consumers and helps protect a vital resource. Beyond scientific considerations, 

however, there is also a substantial economic impact to this proposal that shouldn't be ignored. 

The Anacortes Chamber of Commerce represents approximately 500 local and regional businesses. Our 

membership significantly benefits from whale watching operations and the visitors it brings to our town. 

Put simply, whale watching is a substantial economic driver in Skagit County, which we estimate 

generates at least $7.2 million annually. Specifically: 

1.	 An estimated 30, 000 patrons will take a whale watch cruise this year, generating approximately 

$2.4 million in direct revenue. 

2.	 We estimate 47% of patrons will stay in a hotel room an average of 1.2 nights. Assuming an 

average of 1.7 patrons per room, this yields approximately 9,900 room nights. Assuming an 

average room rate of $80, this activity generates $791,000 per year in hotel/motel revenue. 

3.	 Almost all patrons have at least one restaurant meal. Those staying overnight have three meals. 

Assuming a weighted average of 1.94 meals per patron at a conservative estimate of $15 per 

meal generates $873,000 in annual restaurant revenue. 

4.	 Anacortes has an active commercial district, with a wide selection of gift shops, art galleries, 

bookstores, antiques, etc. We conservatively estimate that whale watch patrons spend an 

average of $20 per visit on gifts, apparel, and other sundries, generating $600,000 annually. 

The direct annual economic benefits from whale watching shown above total $4.6 million. To complete 

the picture, one must also add in the indirect benefits, Le. revenue captured and then re-spent within 

the community. The Hovey study completed in 2007 to estimate regional economic benefits from the 

international ferry run used an economic multiplier of 1.57. Applying that figure to this calculation 

yields an additional $2.6 million in indirect benefits, for a total benefit of $7.2 million. Note: we believe 



this figure to be conservative-the "no go" zone under consideration would have a negative impact on 

various other industries-fishing, kayaking, and charter boat operations--that is not quantified here. 

Assuming the proposed regulations were in place, how much of this revenue would potentially be put at 

risk? As with any business that is primarily tourism-based, word-of-mouth is incredibly important. The 

decision to degrade the experience shouldn't be taken lightly, as visitors will simply choose another 

alternative. Proposed regulations would require at least 200 yards of distance to the nearest whale, 

meaning most of the pod would be close to three football fields away, a distance that would greatly 

affect the ability of the viewer to connect with the animals. We would contend that this lack of 

connection would have an effect and that whale watch volumes would drop dramatically, putting all 

whale watch charters, as well as 13 full-time living-wage and 15 part-time jobs, at serious risk. 

The Anacortes Chamber of Commerce Board of Directors urges that these regulations not be adopted 

and that existing regulations be retained. While there is no clear benefit to whale pods in adopting 

these rules, the damage done to a key regional economic driver would potentially be severe. As has 

been shown worldwide, executed effectively, eco-tourism strategies generate substantial benefit to 

both local communities and to the natural resources they seek to protect. Local whale watching efforts 

over the years have been responsible and ethical, introducing hundreds of thousands of people to orcas 

and their habitat, an educational effort that should continue to be encouraged. 

Thank you for your time and consideration. 

Sincerely, 

Mitch Everton, Executive Director 

Anacortes Chamber of Commerce 



NOAA vessel regulation proposal - statement from San Juan Islands... 

Subject: NOAA vessel regulation proposal- statement from San Juan Islands Visitors Bureau 
From: Robin Jacobson/San Juan Islands Visitors Bureau <robin@visitsanjuans.com> 
Date: Wed, 07 Oct 2009 16:25:37 -0700 
To: Orca.Plan@noaa.gov 

Regarding the NOAA proposed vessel rule for San Juan Island, attached and below is a position statement 

delivered to the San Juan County Council. 

October 2, 2009 

Dear County Council Members, 

The San Juan Islands Visitors Bureau board of directors (the "Board") on behalf of its more than 360 
county-wide members hereby respectfully submits to this Council a statement of its positions regarding the 
new vessel regulations proposed by the National Oceanic and Atmospheric Administration ("NOAA''') in July 
2009 (hereinafter, "Proposed Regulations") concerning restrictions of vessel traffic on the west side of San 
Juan Island in order. 

The San Juan Islands Visitors Bureau is a Washington State SOl(c)(6) non profit corporation guided by 
its Mission Statement which states as follows: 

The mission of the San Juan Islands Visitors Bureau is to enhance the 
economic prosperity ofSan Juan County by promoting the San Juan Islands 
as a preferred, year-round travel destination, while respecting and 
sustaining the Islands' unique and diverse ecosystems, environments, 
lifestyles and cultures. (Emphasis added). 

It is the overriding goal of the SJIVB to enhance the economic prosperity of the San Juan Islands and 
the statements made herein are put forth within this context. Given this mandate, the Board finds it prudent 
to take the following position in response to NOAA's Proposed Regulations: 

Enhancing the Economic Prosperity of San Juan County ...Respecting and Sustaining the Islands' 
Unique Ecosystems and Environments: The SJIVB strongly opposes the implementation of NOAA's 
proposed "no-go zone". If the "no-go zone" is imposed, the degree of negative economic impact the 
county will suffer shall be significant. 

In considering its positions, the Board has reviewed the San Juan County Economic Development 
Council's updated and expanded September 2009 "NOAA No-Go Zone Proposal" Economic Impact Analysis, 
as well as the San Juan County Marine Resource Committee's Report and Recommendations to the County 
Council for NOAA's Proposed Vessel Rule, dated September 22, 2009. Additionally, the Board has received 
both written and verbal testimony from interested SJIVB members voicing their feelings about NOAA's 
Proposed Regulations. Finally, SJIVB representatives have been attending Marine Resource Committee 
("M RC") and County Council meetings and consulting with Senator Kevin Ranker, Bill Watson of the San Juan 
County Economic Development Council ("SJC-EDC") and others. 

I. ENHANCING THE ECONOMIC PROSPERITY OF SAN JUAN COUNTY 
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The SJC-EDC reports that between 2000 and 2007 annual tourism related spending in San Juan 
County grew from $105.6 million dollars to $127.3 million dollars and it is estimated that travel industry 
employs 1,780 people throughout the San Juan County. Tourism is a major industry and economic driver 
affecting the overall economic prosperity of San Juan County. 

The SJC-EDC's "NOAA No-Go Zone Proposal" Economic Impact Analysis reports in relevant part that: 

We estimate a $4.55M loss to the local economy from a reduction in Kayak Outfitters and 
related business. We estimate a $75K loss to San Juan County Parks department. Using our 
local "multiplier effect" of 1.4 makes the total impact of $6.475M [($4.550M + $.075M) * 
1.4]. (Emphasis added). 

Additionally, there is concern about the undetermined economic impact to the whale watch 
industry. 

See SJC-EDC's "NOAA No-Go Zone Proposal" Economic Impact Analysis (SJC-EDC's Impact Analysis") at page 
2. 

While some of its members may have the scientific expertise to opine on the science submitted on 
the issues, the SJIVB does not and will not. This lack of expertise notwithstanding it is worth noting that 
there appears to be a lack of unanimity as to the benefits that may be gained through the imposition of the 
"no-go zone". In relevant part the MRC has stated: 

Given the short time for completing this report, the MRC was not able to do a complete 
review of the scientific studies of NOAA used to support the proposed rule. We did, 
however, discover disagreement in the community about the studies. Some are concerned 
that the science is inconclusive and does not warrant the establishment of the no-go zone 
as described in the proposed rule. (Emphasis added). 

See the MRC's Report and Recommendations to the County Council for NOAA's Proposed Vessel Rule ("MRC 
Report") at page 7. 

Given the above, it appears to the SJIVB that the relevant data obtained thus far is that the 
imposition of the "no-go zone" will negatively impact the county's revenue by $6.475 million dollars a year 
for environmental/scientific benefits that are "inconclusive". Whether supported by science or not, negative 
economic impacts of this magnitude are always of concern to the SJIVB, however, in cases like this one where 
there is "disagreement in the community about the studies" the SJIVB is compelled to voice its opposition. 

II. RESPECTING AND SUSTAINING THE ISLANDS' UNIQUE ECOSYSTEMS AND ENVIRONMENTS 

The SJIVB takes seriously its responsibility to respect and sustain the islands' unique ecosystems and 
environments. Moreover, the SJIVB is committed to visitor education and welcomes the opportunity to be 
one of the agencies which helps to educate the public about the protection and recovery of the southern 
resident orca whales, as well as the native marine environment as a whole. The SJIVB supports the Marine 
Resources Committee's recommendation to develop a locally-based, integrated vessel plan and to have an 
extension of one year to develop this alternative plan. Further we agree with the MRC that, "[r]egulations 
that are accepted by the public have a much greater likelihood of achieving success." 

In conclusion, the SJIVB while committed to respect and sustain the islands' unique ecosystems and 
environments must strongly oppose the proposed "no-go zone" as it will lead to too severe of an economic 
impact on the county without a reasonably anticipated commensurate scientific or environmental benefit. 
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The SJIVB supports the development of a locally-based alternative plan and enforcement of existing 
regulations. On behalf of its membership, board of directors, and staff, thank you very much for your time 
and consideration. 

Very truly yours, 

JONATHAN A. KOBAYASHI 
President, Board of Directors 
San Juan Islands Visitors Bureau 

Robin Jacobson 
Public Relations Manager 
Media/Film/Stewardship 
San Juan Islands Visitors Bureau 
P.O. Box 1330 
640 Mullis Street, Suite 210 
Friday Harbor, WA 98250 
360.378.6822 ext. 6 
www.VisitSanJuans.com 
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