
Multiple files are bound together in this PDF Package.

Adobe recommends using Adobe Reader or Adobe Acrobat version 8 or later to work with 
documents contained within a PDF Package. By updating to the latest version, you’ll enjoy 
the following benefits:  

•  Efficient, integrated PDF viewing 

•  Easy printing 

•  Quick searches 

Don’t have the latest version of Adobe Reader?  

Click here to download the latest version of Adobe Reader

If you already have Adobe Reader 8, 
click a file in this PDF Package to view it.

http://www.adobe.com/products/acrobat/readstep2.html




naUUO~IO u11g 6661 (0) 
6661 '81 ,kew 


otA 'lOS qoaM

a\oqtA 101910 fiU\laq3\8S
 


bQ)gb -vir? l')ijW~ 
A/?AV lfE 21 rt 


!02tJ• LW'>.J7f'Md \EM 
lM41 


J!l1\AI SQ...oi3 I1q fft!r<l 


I 







IIIIII/lllllllIllllllllllllllllllllllllllllllllllllllll11111111111111111111 dEXPRESS 
EH 257917740 US MJlIL 


UNITED STlJTES POSTLlL SERVICE ® Post OfficeTo Addresse,. 


I:U""'il·}"i"'SS"
Delivery Attempt Time Employee Signature 


(:,j 
·y.L.......
0'· Mo. Da'
 


PO ZIP Code
 Delivery Attempt I Time Employee Signature 


.::no weI. DaYl""" f-- I IMo. Day 
, Return Receipt Fee I Delivery Date I Time(\1 lJ..Jo~ 1'r/-{OL ~ b.., ..... 


Date Accepted 


o '. Mo Day 


C') earl- InsuranceFeeijilOiiolM3ill§2et- (Dt
tt:.:'. S:2 Time Accepted $ PAYMENT BY ACCOUNT . 
~_':J c;., 0 AM I Express Mall Corporate Acct. No. 


§s:: "YJO !iSPM Federal Agency Acct No. or



I=11-~'~ :<>1 ....._._..~'"'...~u--' ~ay ! ..... .l -:::...,; t'''''" I Postal Serv:ce Acct. No.
 


~ 
<:t:
 
:::J
 


~ TO: (PLEASE PRINT) PHONE (


CI ci 
a: I'";;;;;;:AM>~ S7i7tli7 ~i0A1~~_ 
<{ 


(, 


c 


I 
(f) 
(f) 
UJ 
a: 
0.. 


'''''''',,­ ' 


C 


,. 
( 


AlIYJF5 )ltd~~AJ21 z,.--z.- ,-fYt:Jf£" IC/~ 
J:J..() I AJG ~'1j) &vI),


~/t</14 ~%7tR SUire IIOv 
zl;e~f1:s~'?JFOR~E~STALCOOES') 
iG)i 1- .... )r~, iii! "·1 
i /, I, 7I~! j ~!!2- : +FOR PICKUP OR TRACKING L ..~~~ ..y i_ .._.y~~,,_ . .) ._.~ ..__._; L',o,•..~._c,.~j ',....J L __ ~_o,~","_J 


FOR INTERNATiONAL DESTINATIONS, WRITE COUNTRY NAME BELOW. 
Visit WWW.Usps.com _ 


Call 1-800-222-1811 -:/lM~ 


--'----,.;-;" &, "":\~:~",, ,"" ~j r:~~:,::. !l ~-...-.- , 








-























































g - /~-8 
5/<- ­


~~ ~ /J1A.t.'I7A/ /v'ItI/JC//I/G­


.:rr tJoU~D /tJ-~tP / ~
 


l#iZ #,4t7)/'£ dJA//)L/J)@­


6J If: 1Gtt.. 70 73/Z:- A-LLo{)JR/::::> 


OfJ·~7· -U/fiJ 7?M ~ kl);e~- ~. 


1Z 
/OOL5 + 7!?o/.}fr'S 


~t 


c\ 


.....OE·PARTMENT OF COMMERCE L I 
R~CEIVED 7 


I LAUG 18 2008 J 
ifPA(JI{JJP,,:!/ fJ-IJ· j- . 


I . F/NW03
fflArl~rMlNE FISHERIES SERVlCf 


• T;-;--~---·----~~ 


70 /7tLOuJ ~~/Vl 9rLJ 


{)5~ /J10LJ~~ C/6/'}lC.o/'~0
 
!U~A/JcvUS '1r i30~/:7.5 ./ 5 


IJ-N J..7U5 1/L 'I;r JrJ ~ 
rM- 7//no(j j/tf/.£7- w19tJ­


yO ,X/t-/C? ~ 


7?"'A>AIt:- fotJ ,K0 7Z- )CR" C~II//.JJb 


~/S /ftjoVG-NP-· 


B/£5~ 


dtvGtr- ~{Jj ~~5 
/0 tJ >' Ji/lJ-r~L '5//;J ;j.51 & 


'Po}?..Y 7O/.Ji1V5~ ttJA/ 


q53~2> 













MARINE MAMMAL COMMISSION 


4340 EAST-WEST HIGHWAY, ROOM 700 


BETHESDA, MD 20814-4447 


14 August 2008 


Mr. Steve Stone 
National Marine Fisheries Service I~DEPAR:rMEi\ifQf COMr~ERGE" (
 
Northwest Region ; ---B~Q~VED ;
 
1201 NE Lloyd Boulevard, Suite 1100
 
Portland, OR 97232 i IAUG l'
~ 7 i 


,l c~' ~~\ I 


'w"'/ ' ,IN 03 
Dear Mr. Stone: i~~~RI~E~~! jiERiES_SE0YICF 


The Marine Mammal Commission, in consultation with its Committee of Scientific A visors 


Proposed Authorization of the Makah Whale Hupt. The National Marine Fisheries Servide h s 
previously prepared two environmental assessments related to the hunting of gray whales by ~e 
Makah Tribe. The Service prepared the present document to address the ruling of the Ninth prcuit 
Court of Appeals in Anderson v. Evam that an environmental impact statement was needed to Imeet 
the agency's responsibilities under the National Environmental Policy Act. In particular, the 10urt 


was concerned abou.t the need for additional analyses on three different issu.es: the im.pact ofre 
proposed hunting on the whales that remain in the waters of the Pacific Northwest througho t the 
summer (referred to as the Pacific coast feeding aggregation), public safety concerns, and the 


p~o~osed.hunt'spr.~cedenti.a.1ef£.ec~ on possible hun~g by othe,r tribes in ~~ Uruted States or 
Within other countnes that are partles to the Internatlonal Whaling COJ:lll?lsslon. . . 


. The Commission believes that the DEIS meets the requirements of the National . I' 
Environmental Policy Act. The Service has been particularly thorough in soliciting public inppt on 
the scope of the DEIS and in the breadth of issues addressed in that document. Also, the rtae of 
alternatives considered in the DEIS is appropriate, given the purpose and nature of the tribe' 
request for a waiver under the Marin.e Manunal p.. rotection Act and the constraints establishe, by thei
International Whaling Commission in authorizing subsistence whaling of gray whales. In su aiy, 
the Commission believes that the DEIS does a good job of analyzing the environmental I 


consequences of the various issues that participants and decision-makers will need to considet in the 
course of a rulemaking under the Marine Mamm~l Protection Act to authorize a proposed hint. 


If the Service decides to proceed with a ljulemaking to waive the Marine Mammal prdtection 
Act's moratorium and authorize the Makah Trib~ to take gray whales, the Commission and t;,ers 
will have sufficient opportunity to make substantive recommendations about the selection 0 a 
preferred alternative from among those conside~edin the DEIS. As such, the Commission s i es no 
need to make recommendations concerning the selection of alternatives at this stage. In any future 
reviews, we will consider not only the impact of dIe proposed hunting on the gray whale stodk and 
on the Pacific coast feeding aggregation but alsoiways to improve hunting efficiency (e.g., to I 


minimize the number.of struck and lost whales) and to ensure that any taking is humane. . I 


. Because of the length of the DEIS, wea're not now providing specific drafting sugge~tions 
or iden~fyingareaswhere clarification would be useful but not substantively important. Theje is, 
however, one threshold issue that we believe the Service should address more directly than i has. 
This issue concerns the requirement under section 103(a) of the Marine Mammal Protection Act 
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Mr. Steve Stone 
14 August 2008 
Page 2 


that regulations issued to waive the moratorium on taking or importing marine mammals ens e that 
the taking will not be to the disadvantage of the affected stock and will be consistent with th 
purposes and policies of the Act. Discussion in the DEIS suggests that this "disadvantage test" will 
be met as long as the stock would not be reduced below its optimum sustainable population aSP) 
level by the authorized taking. Although this is one possible interpretation of the requiremen , 
support can be found in the recommended decisions from previous rulemakings under secti n 103 
for an alternative view, which is that allowing a healthy stock to decline to the point where it I as 
been reduced to its maximum net productivity level (the lower bound of the asp range) wo d be 
inconsistent with the statutory requirement that taking not disadvantage the stock. It does no 
appear that the levels of ta~ing being considered. in tbis instanc~ are likely to disadvanta.ge th .. stock 
under either interpretation. I However, because) this is I fundamental issue of statutdry interpret tion 
that may have implications beYOrd the current proceeding, a more complete discussion woul be 
useful. 


The Commission looks orward to working with the Service as it continues to evalua e the 
Makah Tribe's rulemaking requ st. 


Sincerely, 


~~~ 
Timothy J. Ragen, Ph.D. 
Executive Director 








MAKAH TRIBAL COUNCIL
 
P. O. BOX 115 • NEAH BAY, WA 98357 • 360-645-2201 


IN REPLY REFER TO: 


By Facsimile (503) 230-5441 & First-Class Mail 


August 14, 2008 


Steve Stone 
NOAA Fisheries Northwest Region 
1201 NE Lloyd Blvd. 
Suite 1100 
Portland, OR 97232 


Re: Makah Indian Tribe's Comments on Draft EIS (May 2008) 


Dear Mr. Stone, 


Attached are the comments of the Makah Indian Tribe on the Draft Environmental 
Impact Statement for Proposed Authorization ofthe Makah Whale Hunt (May 2008). 
Thank you for this opportunity to comment. The Tribe sincerely appreciates the 
substantial time and effort you and your colleagues at NOAA have dedicated to 
producing this document. If you have any questions please contact Jonathan Scordino, 
Makah Marine Mammal Biologist, at (360) 645-3176 or by email at 
mtcmmbiologist@centurytel.net. 


Sincerely yours, 


~-,-~-------
Chairman, Makah Tribal Council 
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on Draft Whaling EIS (May 2008) 
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GENERAL COMMENTS 


Overall, as measured by the breadth and depth of the resources and impacts 
evaluated, the analysis presented in this Draft EIS is extremely thorough. More thanjust 
a long document, the substance of the agency's analysis represents a hard look at all 
resources likely to be impacted by the Tribe's proposal to resume ceremonial and 
subsistence whaling under the rights guaranteed by the Treaty ofNeah Bay. In particular, 
the Draft EIS responds to the concerns of the Ninth Circuit in Anderson v Evans by 
carefully examining the local impacts of the hunt on gray whales that are present in the 
Makah U&A and other southern areas of the ENP stock's summer range. 


The Tribe appreciates the extensive analysis ofthe Makah people and culture and 
their relationship to whaling, which includes the substantial information gathered from 
visits to Neah Bay and discussion with the tribal community. In the often polarized 
public debate over whaling in the twenty-first century, the focus is too frequently limited 
to the impacts on the gray whale rather than on the substantial impacts that a decision to 
approve or reject the Tribe's waiver request will have on Makah subsistence, ceremonial, 
cultural and spiritual needs and values. It is, after all, the "human environment" that 
NEPA requires the agency to analyze, and just as the impacts to the gray whale are a 
central topic for the EIS, so too must be the impacts of the agency decision on the Tribe. 
This Draft EIS goes a long way toward educating the agency decision makers and the 
public about the potential impacts on both sides of the Tribe's waiver request. 


The five action alternatives and the no-action alternative represent a reasonable 
range of alternatives to the Tribe's proposed action. The alternatives represent both more 
and less restrictive approaches than the proposed action and clearly demonstrate the 
impacts that the Tribe's proposed time, area, and PCFA whale limits will have on 
affected resources. In doing so, the Draft EIS analyzes the principal conservation 
measures proposed by the Tribe in the waiver request. Moreover, the range of 
alternatives highlights that the proposed action is modest in scope and was carefully 
crafted so as to reflect both the Tribe's needs and the objective ofminimizing the impacts 
to gray whales present in the southern portion of the summer range. The conservative 
nature of the Tribe's proposal is made clear when comparing Alternative 2 (the Tribe's 
proposal) with Alternatives 3 and 6, which are less restrictive in time, area, and/or limits 
on PCFA whales. 


WHALE WATCHING 


Whale watching may have greater impacts on gray whales than is suggested in 
this document. Gray whale calf counts in the lagoons ofBaja California have declined 
persistently over the past decade while gray whale population numbers in general have 
increased. The decreased use of the lagoons also coincides with increased ecotourism 
and whale watching efforts. This observation may show that disturbance from whale 
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watching is either reducing survival of individuals using lagoons or it is displacing the 
whales to breeding areas that were not seen as favorable areas in the past. 


HOTHARPOONS~ENTmuTEGRENADES 


The Tribe has concerns about the analysis ofpenthrite grenades under Chapter 3 
and Chapter 4. First, there needs to be some analysis on the expense of buying the 
grenades. The EIS should also analyze how the whale will be killed using a penthrite 
grenade, i.e. a "hot harpoon." Because (unlike bowhead whales) gray whales sink when 
killed, an exploding harpoon with a penthrite grenade cannot be used as the weapon to 
dispatch the whale and at the same time be the initial harpoon delivered on the whale. A 
single harpoon is not likely to be sufficient to retrieve a dead and sinking whale because 
the harpoon is likely to tear out under the strain of retrieval. A more accurate 
representation of this method ofhunting would be the use of one or two cold harpoons, 
followed by the use ofpenthrite grenade harpoon to dispatch the animal. Based on this 
method, it is likely that use of a large caliber rifle aimed at the whale's central nervous 
system, as proposed by the Tribe, would result in a shorter time-to-death compared with 
the realistic use of a penthrite grenade. In addition, the effective range of the rifle is 
much longer than the effective range of a penthrite grenade harpoon. 


USE OF DRIFT WHALES FOR CONSUMPTION 


The legal basis for the subsistence use of drift whales by Makah tribal members 
needs to be clarified. See Sections 2.4.2 and 4.10.3.1. The Tribe believes that the Treaty 
ofNeah Bay authorizes the use ofdrift and stranded marine mammals without prior 
approval from NMFS. However, there is no agreement between the Tribe and NMFS 
governing the subsistence use of drift whales, and NMFS' policy on this issue has never 
been formalized in writing. There is an agreement, which was referenced in the EIS, 
which allows subsistence use.ofmarine mammals taken incidentally to fishing. The 
beachcombers' clause within the MMPA does not allow the consumption of edible 
tissues, only the collection of tissues for scientific or educational purposes. Therefore, 
neither of these resolves the legal uncertainty described above. Absent formal written 
guidance expressly authorizing Tribal members to utilize stranded marine mammals the 
use of this resource may be significantly less than assumed the analysis of Alternative 1. 


USE OF WHALE PRODUCTS FOR MANUFACTURE AND SALE OF 
TRADITIONAL HANDICRAFTS 


The legal basis for the Tribe's use of non-edible whale products for manufacture 
and sale ofartwork and traditional handicrafts needs to be clarified. On page 4-123, lines 
23-25, the Draft EIS states "With the possible exception of products from drift whales or 
whales caught in fisheries, there would be no potential for households to consume whale 
meat and blubber or use non-edible whale products for the manufacture and sale of 
traditional handicrafts." The clause "with the exception of' implies that products from 
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drift whales can be used for such purposes under Alternative 1. In Section 4.7.3.2.1 on 
page 4-124 the document states "Compared to the no action alternative, the potential for 
whale products for ... making and selling handicrafts would increase... " This language 
again implies that Makah tribal members can currently utilize whale products for art sold 
commercially and that agency authorization of a hunt would only increase the 
opportunities for utilization of such products in the manufacture and sale of handicrafts. 
Yet Section 2.3.3.2.6 at page 2-14 states that the use of whale products is strictly part of 
analysis for action alternatives, thus implying that use ofwhale products is not included 
under the no-action alternative (Compare Section 2.3.1 at page 2-4 to 2-5). 


NORTHWARD MIGRATION CHARACTERISTICS AND ASSUMPTIONS 
REGARDING MOST LIKELY HUNTING TIMES 


At Pages 3-65 and 3-66, the Draft EIS discusses the characteristics of the 
northward migration, particularly that mother and calf pairs constituted the second 
migratory phase and are the last to leave the wintering areas. Page 3-67 notes that 90% 
of this phase is made of cow-calfpairs. In Chapter 4, the Draft EIS makes some logical 
assumptions (with the exception noted below), including that the timing of a hunt under 
Alternatives 2 and 4 (see, e.g., Page 4-5) would most likely be in the late Spring. The 
Draft EIS should make the connection between the characteristics of the second phase of 
the northward migration and the assumption as to likely hunting in April and May, which 
may affect hunting opportunities given the prohibition on striking calves and females 
accompanied by a calf. 


ASSUMPTIONS UNDER ALTERNATNE 5 


Alternative 5 includes more restrictive limits than the proposed action. The Tribe 
would be limited to 3 strikes, 2 whales harvested, and 1 struck and lost. However, the 
agency's assumption, without spelling out the details as it does for Alternative 2 at page 
4-7 (bottom), concludes that "all three whales potentially killed could be PCFA whales." 
(4th line from bottom. Note that the sentence starts off incorrectly as "Alternative 3" 
instead of Alternative 5). In alternatives 2, 3, 4 and 6, it is assumed that the combination 
of struck and lost (3), maximum harvest (5) and strike limit (7) results in the potential for 
up to 7 whales to be killed in any given year for the reasons stated at the bottom of Page 
4-7. Applying the same reasoning to Alternative 5 yields a potential of two (not three) 
whales killed in any given year. This is because whaling for the year will have to cease 
once (1) 2 whales are harvested; (2) one whale is harvested and one is struck and lost; or 
(3) one is struck and lost. The maximum potential killed whales is therefore two, and the 
strike limit provides no actual restriction. This error should be corrected, or addressed as 
suggested below. If corrected to two potential kills, it would affect the assumptions in 
the rest of Section 4.1.5 and the analysis in other parts ofthe Draft EIS, such as in the 
comparison of alternatives (page 4-57, bottom). 
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An alternative approach to making the change suggested above would be to alter 
the parameters of Alternative 5 to a limit of two (2) whales struck and lost annually. 
Under this scenario, the assumption of 3 potential whale kills per year would be valid. In 
addition, it would be a more realistic limit, since it would be very restrictive if the first 
hunt of the year led to a struck and lost whale and this single struck and lost event 
resulted in a closure of the hunt for the entire year. 


BEST AVAILABLE SCIENCE 


Throughout this document there is a need to note that the data on gray whale 
abundance is the best science available. These estimates have been collected by 
experienced researchers for NMFS and have been validated by the leading international 
authority on large whales, the International Whaling Commission. Noting that this 
analysis ofpopulations is based on the best science available will help decisionmakers 
and the public review the EIS and understand that the best science was used. 


SPECIFIC EDITS OR COMMENTS 


Page 1-13: states "Congress specified that the primary objective of the marine resource 
management under the MMPA is to maintain the health and stability of the marine 
ecosystem." It needs to be recognized that historically and currently Native Americans 
have been part of the ecosystem. The Makah Tribe and other tribes of the Pacific 
Northwest have hunted marine mammals since time immemorial. 


Page 1-33, line 19. "s" should probably be "Chukotka Natives". 


Page 2-7, Table 2-1. There is a random "2" after U&A in Alternative 6. Also for 
Alternative six, the row for maximum harvest, struck and struck and lost should read 
"Same as Alternatives 2, 3, and 4". 


Page 2-10, line 28. Appendix A contains the Tribe's waiver request, but it is not 
"discussed in detail" there. 


Table 2-2. Page 2-34 (Tourism). Alternative 6 should be "Similar to Alternative 2". 
Same with "Public Safety" on Page 2-38. page 2-37, Ceremonial and Subsistence 
Resources, Alternative 5 should conclude with "compared to Alternative 2." Page 2-44 
(Media Observers, Alternative 6) was probably intended to refer to Alternative 3. Page 
2-49 (Indigenous People Worldwide, Alternatives 2-6) should probably read "Similar to 
Alternative 1" for consistency throughout the table and ease of reference by the reader. 


Page 3-11, line 9. "sunset" should probably be "sunrise". 


Page 3-27, Figure 3-2. Cape Johnson appears to be mislabeled. It is north of La Push. 
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Page 3- 79, line 28 states that identified whales reappeared "at least 93.3 miles away" 
from where they were seen in previous year. Instead of "at least," the sentence should 
read "up to 93.3 miles away" to be consistent with the example from the preceding 
sentence. 


Page 3-87. In the analysis ofPCFA whales it is noted that survey results are analyzed for 
population numbers under the assumption that all whales observable are seen. This 
document needs to discuss how close this assumption is to reality. While it is not 
unheard of in wildlife sciences to make the assumption that all individuals are observed, 
normally this is only done for animals that are highly visible, like African elephants, or 
have abnormally high effort, like Southern Resident killer whales. PCFA whales have 
neither traits of high visibility nor abnormally high observation effort. Therefore, any 
estimates under these assumptions are very conservative as the assumption is unlikely to 
be satisfied. 


Page 3-112, lines 19-22, portrays the hunt as a single harpoon being thrust into the animal 
before the whale is shot in the central nervous system with a large caliber rifle. This 
description is not accurate. As noted above, gray whales sink after they have died (unlike 
bowhead whales). A single harpoon may not be sufficient to retrieve a whale that has 
sunk to the ocean floor. Therefore, two or even more harpoons should be in the whale 
before the whale dies to prevent losing a struck whale. The additional harpoons can be 
applied before or immediately after the whale is dispatched with the rifle, as occurred in 
the 1999 hunt (see Page 1-38). 


Page 3-116, lines 22-23. The caliber ofbullet used for the majority of the 16 shots in the 
unauthorized 2007 hunt was known to be .460 caliber. One of the shots may have come 
from the .577 caliber rifle, but likely not more. 


Page 3-121, line 13. Should insert "gray" in the sentence "Although Alaska natives 
hunted gray whales ...." Note also that this appears to be contradicted by Table 3-9 
(Page 3-122), showing 2 gray whales harvested in 1995. 


Page 3-122, Table 3-9 is missing information regarding IWC allocations. 


Section 3.4.3.6.9 at Page 3-134 should note that in the past gray whales have been 
entangled in Makah fishing nets. During the late 1970s and early 1980s a few whales 
were accidentally captured in nets. This appears to be referenced in Page 2-21, lines 11­
13 (citing Angliss and Outlaw 2008). Failing to note that gray whales have been 
incidentally captured in tribal fishing gear in the past may lead a reader to conclude that 
under the no-action alternative, if a whale is caught in a net, the fishermen caught the 
whale intentionally. Documentation that gray whales are occasionally caught in tribal 
fishing gear will promote greater public understanding of this issue. 


Chapter 4 should include line numbers for consistency and ease ofreference. 
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Page 4-9, line 12 should be corrected. It is not whales "after June 1"; rather it is whales 
between June 1 and November 31 st, Similar changes to page 4-7 as appropriate. 


In Chapter 4 there is analysis on social benefits of the Makah hunt on Page 4-126, 
Section 4.7.3.3.3. Under the analysis it is stated that, "There is insufficient infonnation to 
detennine whether the potential social benefits to Makah Tribe would offset potential 
adverse social effects." This analysis did not reference or neglected to consider Dr. Ann 
Renker's 2007 report. There, it was found that 88.8% ofMakah households surveyed in 
a randomized sample want to return to whaling. Clearly, the vast majority of Makah 
Tribal members would benefit if whale hunting were renewed. 


Section 4.8.3.1 at Page 4-133 needs to have the words "might" and "perceived" stricken 
from the last sentence. The lack of respect for treaty rights would be present, and not just 
"perceived," if Alternative 1 is chosen. Also, Makah tribal members, and those of other 
tribes, will feel increased tension and frustration if the no-action alternative is chosen, not 
"might". 


Section 4.10.3.2.2 at Pages 4-145 to 1-146 substantially overestimates the number of 
whales available under the no-action alternative for subsistence use. There may be 1 
whale that dies in tribal fishing gear (see comment above) or drifts in to tribal beaches 
every 5 years, but it is unlikely that any drift whale that is caught or comes ashore would 
be in edible condition. Whales have a thick blubber layer that traps the heat of their 
body. As a result, after they die the process of autolysis is quicker in whales than other 
animals due to the ability of a whale's body to retain heat given their immense size and 
thick blubber layer. An edible whale is unlikely to come to shore more often than once 
every 20-30 years. Eating a whale that has decomposed through autolysis may make 
tribal members sick and for this and other reasons does not fulfill the Tribe's treaty right. 
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August 15, 2008 


Mr. Steve Stone 
NMFS Northwest Region ~'DEPAtW~1INT OrC'r5~1MERCE 
1201 NE Lloyd Blvd., Suite 1100 r RECEIVED 1 
Portland, OR, 97232 
FAX (503)230-5441 L~G2~~~E-Mail: MakahDEIS .nwr@noaa.gov 


F/NW03
NP;fION/\LMARiNE FISHERIES SF1VlCE 


RE: 2008 Makah DEIS 


Dear Mr. Stone, 


The Northwest Indian Fisheries Commission appreciates this opportunity to 
provide comments on the Draft Environmental Impact Statement for Proposed 
Authorization of the Makah Whale Hunt. As you may be aware the Commission is 
composed of twenty federally recognized Indian tribes with treaty-reserved rights to fish 
and hunt in Puget Sound or along the Washington coast. These fishing and hunting rights 
are key components of the culture, economies, and heritage of the Commission's member 
tribes, including the Makah Tribe. 


The proposed action crafted by the Makah Tribe (alternative 2) repres::;nts a 
careful and conservative proposal for the resumption ofthe Tribe's treaty reserved right 
to hunt whales. The Makah Tribe's proposal provides greater protection for Eastern 
North Pacific Gray Whales than would be required under the well-established 
"conservation necessity" principles for state regulation of Indian treaty rights (see 
discussion at DEIS 1-10-11) and assures that gray whales in the Pacific Coast Feeding 
Aggregation will continue to be functioning components ofthe ecosystem. C.f, DEIS at 
1-19 (NMFS may not restrict the Tribe's exercise of its treaty right absent showing that 
MMPA's conserVation PU=OB"o is not being met)'.. . . .. '.. ' ~J"I I. . . . ~ I' 


The Commission note~ that there are sbme who argue that the Makah Tribe's 
decision in the 1920's to stop: haling in ordet to conserve the species after over­
exploitation by non-Indian co : mercial whalets amounts to "abandonment" of its treaty­
reserved right to take whales. f, DEIS at 1~33. The Tribe's application for a waiver i 


details the historical and contemporary imporlance of whaling to the Tribe. See DEIS 
Appendix A at 8-9. The Tribe's decision to s~op whaling in the 1920's does not reflect an 
abandonment of the tradition any more than jfarmer's decision to not divert water when 
the stream is dry reflects an abandonment of water right. Moreover, the raids by federal 
agents over ~he last 50 years searc4ing for wh Ie meat in the homes ofMakah tribal 
members ceIttainly indicates the federal government's beliefthat the Tribe had not 
abandoned its tradition. See DEIS at 1-32. Moreover, throughout the Draft the ongoing 







importance of whaling to the fabric ofMakah culture, ceremony and subsistence is amply 
demonstrated. 


The DEIS correctly notes that the tradition of whaling is not unique to the Makah 
Tribe and that other Pacific Northwest Indian tribes traditionally harvested marine 
mammals and have expressed relatively recent interest in doing so. See e.g., DEIS at 4­
198. Accord United States v. Washington, 384 F. Supp. 312, 372 (W.D.Wash. 1974). 
The connection of other treaty tribes to whaling continues to this day. See DEIS at 1-38 
(ceremonial involvement of four canoes from various Washington Indian tribes in the 
landing of whale harvested by Makah Tribe in 1999). Whether or when any other 
Washington Indian tribe may seek to assert and exercise a treaty-reserved right to hunt 
whales is entirely speculative and cannot be determined in this NEPA process. While 
some may attempt to portray the Makah Tribe's request for a waiver as the "tip of the 
iceberg," the fact remains that the Makah Tribe is uniquely situated and is moving 
forward on its own. In addition, the evidence before the agency unequivocally indicates 
that there is no clear cause and effect relationship between granting a waiver and future 
requests for waivers. DEIS at 4-198 (no evidence that Alaska walrus waiver prompted 
requests for additional waivers). Accordingly, there is no current basis to assume that 
granting the Makah Tribe's request for a waiver will influence other tribes to seek to 
embark on the same pathway. 


Again, the Commission appreciates this opportunity to provide comments and 
encourages NOAA Fisheries to continue its efforts to work cooperatively with the Makah 
Tribe as it seeks to exercise its treaty rights, while assuring that legitimate conservation 
needs are met. 


Sincerely, 


;'1/~# ~d­/~~~ 
Mike Grayum {/ 
Executive Director 
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August 12,2008
 
F/NW03 .J 


~ATIO~~LMARINE FISHERIES SERVlCF 
Steve Stone 
NMFS Northwest Region By email to MakahDEIS.nwr@noaa.gov 
1201 N.E. Lloyd Blvd., Suite 1100 
Portland, OR 97232 


RE: 2008 Makah DEIS 


Dear Mr. Stone: 


The Quinault Indian Nation ("Nation") submits these comments in support of the Draft
 
Environmental Impact Statement ("DEIS") for proposed authorization of the Makah
 
Tribe to resume limited hunting of eastern north Pacific gray whales in the coastal portion
 
of the Tribe's usual and accustomed fishing grounds, off the coast of Washington State,
 
for ceremonial and subsistence purposes.
 


The Makah Tribe specifically reserved the right to hunt whales in its treaty signed with
 
the United States in 1855. The Makah people have hunted whales since time
 
immemorial. As a neighboring Tribe, the Nation fully supports the Makah Tribe in the
 
exercise of its treaty whaling rights. Accordingly, we recommend approval of the
 
preferred alternative analyzed in the DEIS authorizing a waiver of the Marine Mammal
 
Protection Act for the Makah Tribe's hunt of gray whales.
 


Thank you for your consideration. 


. ly, 
..--_... 


( , 
. . . Sharp ~ 
President 








August 7, 2008


DonnaDann
Assistant Regional Administrator
Protected Resources Division
National Marine Fisheries Service
7600 Sand Point Way NE
Seattle, Washington 98115


Dear Donna Dann,


I am writing to express my opinion about the Makah Tribe's request to resume whaling.


There is no way of humanely killing a gray whale; therefore we should not even be
considering the resumption of whaling, for the Makah Tribe or anyone else. Last
September the five rogue Makah hunters demonstrated this well. The gray whale
suffered in pain for over 10 hours before succumbing to death. This should be the only
criteria considered; therefore Alternate I is the only choice, to not allow hunting, period.


NOAA chose a staged photo of the Makah "hunters" in the traditional canoe to put on the
front of this draft EIS. This photo is a misrepresentation of what has actually taken place
on the water in 1999 and in 2007 Twas there personally and witnessed the helicopter
spotters, power boats and high-powered rifles and the overall lack of "traditional" and
"cultural" ways.


The gray whales face depleting food sources, depleting ocean conditions, and an increase
in human obstacles in their marine environment. They do not need to also deal with an
increase of humans shooting at them in the name of"cuTture".


Sincerely,


Cheryl Rorabeck-Siler
P.O. Box 16
Nehalem, OR 97131















