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15 August 2008

Steve Stone _

P8 NEVIGY T BN "%ie 1100

Portland, OR 97232.

FAX: (503) 230-5441, Altn: 2008 Makah DEIS
MakahDFIS nwr@noaa gav: 2008 Makah DEIS

Re: 73 FR 26375: DEIS for Proposed Authorization of the Makah Whale Hunt

Dear Mr. Stone:

Thank you for the opportunity to commant on the “Draft Enviranmental Impant
Statement (DFEIS) for Proposed Autharization of the Makah Whale Hunt”, May 2008.

With respect, Cetacean Society International (CS|) urges the National Oceanic and
Atmospheric Administration (NOAA) to review and correct the overwhelming number of
DEIS deficiencies, whether inaccurate, misleading, unclear or omissions of fact. We
have no doubt that many of these deficiencies will be presented to NOAA in public
comments, and NOAA professionals are certainly aware of many of them. However,
the unwieldy scale of the DEIS, and the overlapping of the comment period with many
other priority issues of concern, likely will preclude even the mast ardent reviewers
from catching all deficiencies. CSI acknowledges that our best efforts could not review
this document adequately, even with an extension period, and we reserve the right to
revisit the document. The mechanism for these corrections may require an eventual
Supplemental EIS (SEIS), but no matter how they are accomplished, they must be
done.

To assist with making these corrections, CSI urges NOAA to pay particular attention to
the DEIS-referenced critique by the Peninsula Citizens for the Protection of Whales.
Their local expertise, exhaustive review of the DEIS, and long-term famifiarity with the
Makah Tribe is an incomparable asset that can help NOAA avoid even more
complications in this arduous process.

Overall, this DEIS is the worst presentation of relevant material of any of the 23 EIS-
related documents | have reviewed since 1976, beating out a US Navy DEIS for mid-
frequency active sonar training that simply vanished after the public comment period.
The reason the DEIS is so bad is that it could only be written by omitting and
misrepresenting relevant facts, and the ultimate responsibility is NOAA’s.

The Final EIS provides an opportunity for NOAA to award a contract for preparation of
the NEPA document to an objective, disassociated and knowledgeable preparer,
defusing a potential conflict because of the preparation of this DEIS by Parametrix Inc.,
under contract to NOAA, It is obvious to many that the flaws in this DEIS may be
related to the connections between Parametrix and the Makah Tribe. These are so
pervasive that the DEIS is irrevocably inadequate and biased, contrary to the intent of
the National Environmental Policy Act (NEPA). Parametrix’s conflict of interest

An All-Volunteer, Non-Frofit Conservatian, Education, and Research Qrgsnization Dedicated to the Proteclion of Whales, Dalphins, and Porpoisas
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justifies intense scrutiny, and CSI believes this scrutiny will show, given the relationship
between Tribe and company, that Parametrix could not have been objective or substantive in
its preparation of the DEIS. Whether these flaws were intentional or not may be decided in

court.

We do not knaw of any DEIS intentionally prepared by an entity with such an obvious conflict of
interest as with Parametrix's long-term financial and contractual interest in aiding the Makah
Tribe. For example, Parametrix profited from facilitating the Juan de Fuca Byway, and in 2002
supported the Tribe's attempted annexation of their reservation road into the Byway. Public
apposition to the “whaling road” stopped the annexation, so in 2003 Parametrix had a Comridar
Management Plan contract for the Makah Tribe's Cape Flaftery Tribal Scenic Byway.
Parametrix’'s matives were linked to helping the Tribe "interpret” whaling to tourists, and are
clearly reflected in their self-interested emphasis on improved whaling-related tourism that they
repeat several times in the DEIS text. At one point Parametrix writers bfissfully say: “Overall, it is
reasonable to expect more visitors would be drawn to the area than avoid the area as a result of
a whale hunt.” Thig is contrary to all of the demographic facts CSl is aware of; watching whales
being killed or butchered is not on many tourists’ itinerary, and is not offered by any tour-

promating services outside of Japan and Norway.

CSl is aware of other links between the DEIS preparer and the Tribe. For example, the Makah
Tribe in 2006 selected TranTech to administer the ten million dollar paving of the Tribal Byway
through Neah Bay. TranTech is linked to Parametrix. Parametrix is also linked to the Neah Bay
wave energy project. NOAA was derelict for allowing this conflict of interest to happen.

If another example is necessary, Parametrix's self-serving DEIS discussion of the effects of
whaling on tourism focuses improperly only on the Makah reservation, not surrounding Clallam
County. While the DEIS states that there is “no evidence that calls for boycotts of Olympic
Peninsula tourism had any negative economic impact on tourism in the area®, locals believe
there were economic impacts and the 2005 Scoping Report acknowledged the many comments
about the need to analyze the effects of whale hunting on regional socioeconomics and tourism.,
While Parametrix serves itself best by downplaying the current regional, US, and worldwide
public perception about whaling, there should be no question that the reaction will affect tourism
and necessary support for real Maskah needs. Countering its own text, the DEIS even dismisses
boycotts as being probable no matter what whaling alternative is chosen.

Another categorical reason this DEIS is inadequate, biased and flawed, contains comments that
appear to be misleading, arbitrary and capricious, and does not satisfy requirements of the
NEPA includes NOAA's failure to make public material relevant to the DEIS. For example, CSI
is not aware of any public release of the agency investigation into the September, 2007 illegal
whaling event. We are aware that several people have tried and failed to see it. A review of that
Investigation is mandatory for an adequate review of the DEIS, because the event and
aftermath demonstrate several fundamental reasons why permitted Makah whaling will be akin
to letting an uncontrollable genie out of the bottle.

The fundamental DEIS pretense that permitted Makah whaling can be effectively regulated was
destroyed by the illegal whaling event. In brief, four men avoided all pretext of cultural whaling,
subsistence need, and humane methods to try to kill a whale simply because they wanted to. It
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is inconceivable that, within the insular and small Makah community, the Makah leadership and
enforcers were not aware of or alert to the potential whaling. If they truly were unaware then
they are inadequate to the responsibilities implied in the DEIS. However, additional evidence
suggests that Makah Tribe officials were aware of the impending and illegal hunt in September,
2007, in addition to one convicted whaler's court testimony to that effect. Whether or not Makah
authorities were aware, the whaling event demonstrated that these autharities lack the will or

capacity to constrain unpermitted whaling.

The Makah Tribal Court, for another example, is unable or unwilling to enforce the law. The
Court had initial jurisdiction over the event, and in bringing the whalers to trial declared that the
defendants would face punishment on tribal charges, to the fullest extent of the law, of a year in
the Neah Bay jail, $5,000 fines and temporary suspension of their treaty right to hunt and fish.
However, after considerable trouble empanelling a jury, tribal judge Stanley Myers agreed to
waive any punishment and drop all tribal charges against the whalers in return for a year's good

behavior. Myers was dismissed later.

The DEIS and Needs Statement arqguments for Tribe's ceremonial and spiritual needs were
mocked by the illegal whaling, which obliterated all the forced connections between modern
whaling and Makah whaling lore, tradition and social structure. It clarified that, to some Makah
whalers, whaling is like any other hunting. To them the Tribe's ritualized ceremonies, and whaler
crew selection, celibacy, preparation and special training in dedicated canoes is for museums,
and the whole Makah hierarchy from whaling captains down 1o slaves is meant for the tourists.

In fact, the illegal whaling demonstrated a fundamental flaw in the DEIS and Needs Statement:
While many Makah may want to be proud of their heritage and history, they do not want to live
as their forefathers did. This has as much to do with the demand for social equality for all Makah
as US citizens as with the conveniences and comfort of modern living. Some American values
have been accepted by the Makah, at least the many living in poverty, or from low-ranking
families; no one wants to be a slave. The Makah who illegally whaled showed distain for the
Tribe's heritage, custom, and hierarchy, and declared that they had a right to whale when and

how they wished.

The illegal whaling also demonstrated that the humane aspect of killing whales is not reinforced
or regulated adequately in the DEIS or US policy. The DEIS expresses some concerng that any
hunted whale be killed as humanely and quickly as possible, but the rogue whaling clarifies that
it is not enough to require Makah whalers to be trained and proficient in the use of weapons,
and it is not enough to give them adequate weapons. No one can deny that the wounded gray
whale suffered unnecessarily for many hours before it finally died. One of the rogue whalers
was a trained whaling captain, and the four men had the best equipment at their disposal, stolen
or not. Nevertheless, their performance was so inept, despicable and ludicrous that the whale's
time-to-death rivaled the worst cases the IWC is aware of. NOAA must find some way to ensure
that Makah whaling does not cause undue suffering, and the DEIS must state how that will

happen.

The illegal whaling event adds to the evidence that the Needs Statement conclusions are not
supported by evidence from the current lifestyles of the Makah, and their use of whale products
over more than a decade. CS| contends that the Makah Needs Statement makes erroneous
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conclusions based on the assumption that the Makah really want to live the old way. To verify

our contention we need to review the full data set behind thase conclusions, but they have not
been made available to the public for review. This is another example of haw NOAA has made
adequate public review of the DEIS unnecessarily, perhaps illegalfy difficult.

The DEIS ignores evidence that the Makah people were so unenthused with dealing with an
actual whale carcass that the butchering was left to visitors, as related in comments by an
Alaska Native whaler in a DE|S-ignored video. The DEIS also ignores evidence that Makah
whale meat has been improperly distributed to non-Native Americans, and even transported to
Canada. In spite of the ritualized token sharing of whale meat to tribal members, many didn't
like the taste, and maost people seemed to have quietly thrown their token share away. To
compare the Makah “need” to that of the Alaska Natives is an insult to a people living in a harsh
environment where the shared meat is essential to their social values and diet, and the whaling
has never paused for hundreds of generations. The DEIS and Needs Statement do not
demonstrate that the Makah need whale products for subsistence.

Nor does the DEIS discuss the machinations with US palicy, and the resultant affect on the US's
relationship with other nations and treaty organizations, as NOAA attempted (and unfortunately
succeeded) to have the IWC downgrade the definition of aboriginal subsistence to meet their
goal of including the Makah.

The sclence within the DEIS is biased. Overall threats to the Eastern North Pacific (ENP) gray
whale population are not presented in accordance with the full spectrum of modem research.
While scientists disagree on the numbers, affects and trends, the DEIS focuses mostly on the
data supportive of killing whales. However, many scientists have been arguing that the ENP
gray whale population may not be as recovered as NOAA wants us to think, often citing chaotic
and accelerating trends towards climate change. Scientific evidence of significant pressures
from pollution, collapse of habitat resources, high calf mortality, oil and seismic developments,
ship traffic, and anthropogenic acoustical impacts have been minimized, while controversial
data on the papulation’s “recovery” numbers have polarized some professionals. If NOAA is not
aware that the 2008 gray whale population using San Ignacio lagoon was perhaps the lowest
number in decades it is because NOAA has not invested in gray whale population research
since 1999, and prefers to cite references and exaggerated numbers that are dismissed by most
experts, including NOAA scientists.

The DEIS obviously stresses positive data so as 1o justify the Makah Tribe's ‘need” to take 840
gray whales every five years, primarily from Level A and B harassment, Within that five year
period 20 whales could be killed and brought to shore, and 35 whales could be struck and lost.
But the DEIS fails to emphasize that, due to the in-shore nature of the recent and intended
whaling, and the documented evidence of individual whales that prefer that habitat returning
year after year, there is a weighted potential for the impact from the takes to be mostly on one
sub-population, not the total ENF gray whale population. To be adequate, the science must
quantify the probability of repeat takes and subsequent impact on this subpopulation. This
quantification must also predict the probability that the struck and lost whales would either die
from injury or be reproductively lost to the population.
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In contrast, the IWC has expressed concerns for the impacts of strikes on small populations, as
refated in a DEIS footnote (1-23) that: “The annual quota from this feeding aggregation
(Greenland bowhead) shall only become operative when the Commission has received advice
from The Scientific Committee (IWC) that the strikes are unlikely to endanger the stock.”

Regarding CSl's cancern that the Makah will primarily hunt within a subpopulation, CSl is
puzzled that the DEIS doesn't do more to argue for the Aiternative to “Hunt outside areas
frequented by identified whales”. As suggested by many, this should be maore clearly labeled as
a “Hunt offshore in the actual migratory corridor”. We assume the Makah don't want to venture
as far to sea in power boats, with safety gear and escorts, as their forefathers did in unprotected
canoes, but the DEIS support for April and May whaling in near-shore feeding sites as
“designed to avoid any intentional harvest of gray whales that have been identified within the
PCFA Survey area” contradicts NOAA's concern for targeting “resident” whales and the mothers
and calves. This period coincides with these whales arriving in the area. NOAA knows of the
public’s concern for shooting “resident” whales, and harassing mothers and calves. The DEIS's
dismissal of the potential for significant impacits on the public as well as on these subsets of the
ENP population is simplistic and unrrealistic.

The DEIS is inadequate and misleading by evading full disclosure of the conflict of interest
expressed by the personal relationships to the Tribe of two cited “experts™. Renker, cited many
times as an authority on the Makah'’s “need” to whale, is the wife of a Makah whaler. Sepez,
cited many times as an authority on Makah culture and subsistence use of foods, has had a
lang-term relationship to a Makah whaler.

Renker's two commissioned surveys do not prove that that Makah whaling is supported by the
maijority of Makah. The surveys merely found that a majority of respondents supported whaling.
Only 163 of the total households responded in 2001 and only 152 responded in 2007. This
correlates with an effort by a core whaling group to quell dissent by using tactics like threatening
to “banish” aged members from the Tribe. The whaling faction has so intimidated everyone that
few openiy speak against the hunt. If someone’s honest answer will bring trouble why respond
to a survey, particularly if the survey is conducted not by an objective Ph.D. but by the wife of a
whaler? The DEIS and Needs Analysis cannot help being inadequate by stressing selective and
petentially misleading data from the two Makah household surveys, and without discussing the
social and econornic pressures on Makah who are either neutral or anti-whaling.

Regarding the permitted use of regulated whale meat the DEIS fails to define precisely what
“inedible parts” can be distributed, what constitutes “authentic aricles”, and how off-reservation
distribution and use of whale meat will be monitored and regulated. The definitions of
acceptable sharing of meat based on “familial, social, cultural, or economically tied” categories
require significant rewording to prevent wholesale illegal misuse of the meat. As written it is full
of loopholes. To be blunt, this is the type or wording that has consistently resulted in events
leading to lawsuits against NMFS for failure to enforce laws, followed by NMFS's lament that
such lawsuits absorb a significant amount of human and financial resources. This seff inflicted
wound should not be made worse just to satisfy the Makah entrepreneurs.

The discussion of potential public injury is particularly deficient in the DEIS. Not only has the
over-zealous Coast Guard caused unnecessary public Injury, but the DEIS seems to ignore

-
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expert testimony regarding the lethal range of the .50 caliber weapon the Makah would use.
Comparative data shows alarming overlaps between the near-shore hunting the Makah have
conducted and will conducet, the public use of shoreline areas for camping, the lethal range of
the weapons, and the documented evidence that the whalers are not very good with their aim.

C8! has commented on this DEIS in good faith, with no it will against the Makah Tribe or its
people. We feel we are correct 1o argue for the whales, in part because we believe that the
Makah will suffer no harm by not Killing whales. Many other aspects of their histaric culture have
adapted 10 the madern era: They do not keep slaves; they do not live and suffer as aboriginal
people; and despite inefficient and biundering government services that leave the Tribe isolated
and impoverished, the Makah do have constitutional rights and freedoms.

However, the Makah have suffered harm, harm caused by the US government’s continuous
assertions that whaling was right and guaranteed in spite of decades of strengthening political
and public perceptions that whaling is inherently wrong. From the initial efforts of the Makah to
reinvigorate their culture by whaling, coinciding with considerations for the ENP gray whale to
be delisted as an Endangered Species, NOAA has made every effort to assist the Makah. That
effort has not always heen legal, resulting in a chain of lawsuits, We have no doubt that,
perhaps earfier than 1996, some misguided NOAA or BIA agents were reassuring the Makah
that the Tribe would go whaling with little delay. The frustration vented by some Makah last
September is well understood in this context; they have been led into this mess by their
government,

The uitimate question CSl requests to see addressed in the final EIS is why the US has acted in
a manner that has not only brought Native Americans into conflict with their American culture
and alienated them further from the wider socigty, but has denigrated our nation in the eyes of
the international community. Within the IWC context alone, policies driven by the contrived need
to achieve Makah whaling have cast the US any claim to reliably supporting, much less leading
the anti-whaling movement. At IWC 60 the US vote for Greeniand whaling, the
misrepresentation of the 2007 Makah whaling to the Infractions Committee, and the Chair's
desperate efforts to keep the Makah whaler's sentencing from the IWC media added to a long
chain of misguided efforts to make believe that Makah whaling was the same as Alaska Native

whaling.

Itis not. The Alaska Native subsistence need has little in common with the contrived Makah
cultural whaling. CSI has not opposed Alaska Native whaling, tacitly accepting that the
inhumane aspects of their hunt had to be balanced against issues of community survival. By
aggressively rewriting the rules to allow Makah whaling as if it were the same thing, the US has
knowingly aided whaling nations seeking any form of whaling they could get away with.

Many long-time observers would characterize the convoluted process to enable Makah whaling,
including this DEIS, as a combination of two unlikely bedfeillows: Perhaps fewer than 40
Americans who wanted to kill whales found eager support from govemment employees,
economists and strategists concerned with larger implications from emerging treaty-right issues.
This odd coalition has maneuvered the entire nation into a demganing situation that has not
served the national interesi, and has polluted the nation’s influence.
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Csl urges NOAA to attempt to fix the DEIS deficiencies with an objective, factual, reliable and
legal final EIS.

Thank you for consid eSEe comments.

Cetacean Saciety International
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Attention: Steve Siine

NOAA Fisheries N.irthwest Region
1201 NE Lloyd BIv:1., Suite 1100
Portland, OR 972::2.

Re: 2008 Makah [ ZIS (Makah Tribe’s Request for Permission to Hunt Whales)
To the National Marine Fisheries Service:

Harvard geneticist -lichard Lewontin has said: “That is the one point which | think all
evolutionists are ag reed upon, that it is virtually impossible to do a better job than an
organism is doing i 1 its own environment."' We strongly agree. Friends of Animals (FoA),

a nonprofit animal-:.dvocacy organizaﬁon, opposes hunting.

Thus, as the Natic nal Marine Fisheries Service (NMFS$) addresses the proposed
authorization of t/ 2 Makah Whale Hunt, FoA supports only Alternative 1 of the
Draft Environmen al Impact Statement. Alternative 1 is “the No-action Alternative,
wherein NMFS waild not authorize a Makah gray whale hunt.”

Friends of Animals 1. rges the NMFS to choose the No-action Alternative to the draft
environmental imp: ;t statement (DEIS) concerning the Makah Indian tribe’s February
2005 request to resiime whale hunting, and this can be done on the basis of several

factors;

' Quoted by Richart: Dawkins in The God Delusion (Boston: Houghton Miffiin, 2006), at
191,

2 Makah Whale Hur EIS (May 2008).
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« Populations >f eastern North Pacific gray whales (Eschrichtius robustus), which
migrate frorn Arctic waters to the Gulf of California in Mexico, have grown
substantiall,, and they have been removed from the Endangered Species List.
Because th:: whales have been delisted, the reasoning goes, the species' health
would not bi: harmed by the hunt. Yet a report in the Proceedings of the National
Academy ol Scfences asserts that “large numbers of gray whales have recently
been discovired suffering from starvation.” The article goes on to say that
“starving wt ales may be suffering reduced food supply from changing climate
conditions i1 their Arctic feeding grounds.” This possibility parailels 2006 reports last
year of majo- climate shifts in the Arctic ecosystems in which gray whales feed.” Given
how little sci.intists yet know about the climate shift phenomenon, the impact of killing
these whale: is unpredictabie.

¢ The Makah ‘equest to resume whale killing did not take such climate shift factors
into accoun ; it pre-dated them.

* The Makah 'equest to resume whale hunting would ostensibly be for “ceremonial
and subsist:nce purposes” only. The Makah tradition of killing whales was
suspended 1 the 1920s, when hunting drove gray whales to near-extinction. The
Makah Nati.in itself agreed to halt the killing.

« Over the ini2rvening decades (before the Makah were again permitted to kill a
whale in 19:9), the tribe has subsisted without killing whales. New traditions,
therefore, hive taken the place of former ones.

= [fthe Maka | tribe wishes to maintain a cultural connection with gray whales, it
could do sc “hrough rituals, ceremonies, crafts, and drama, rather than by killing.
Pramotion " carefully planned ecotourism in the form of whale watching could
also provid:: the Makah with a viable source of income and an opportunity for the
tribe memb:irs to maintain their cultural connection with whales. It would also
spare the li-2s of the whales.

» Whale kills iire a source of international controversy. Permitting the Makah to
hunt easter i North Pacific gray whales would only encourage other aboriginal
peopies an:: countries to hunt whales, legally or not. The Makah requést must be
seen in the ontext of the international effort to protect whales internationally.

For the above-de:::ribed reasons, and based on the above factors, Friends of
Animals respectfi lly requests that the National Marine Fisheries Service choose

Alternative 1.

Friends of Animals headquartered in Darien, Connecticut, is a nonprofit organization
founded in 1857. (ur work to protect animal communities includes the Marine Animal

¥ Proceedings of t} » National Academy of Sciences (10 Sep. 2007).

‘ Release titled “Gi 1y whales a fraction of historic levels, genetic research says “(10 Sep.

2007), issued be Sizve Palumbi, Harold A. Miller Professor at Stanford; contact address
supplied: spalumbi:dstanford.edu.

@oo2
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Rescue project bas--d in Los Angeles County, California; as welf as ongoing efforts to
protect North Amer: .an wolves, North African antelopes, chimpanzees in Senegal, and to
stop the import of tr :pical birds for the caged-bird trade. FOA has a long-standing interest
in working for the iri2grity of communities of marine mammals within the ecosystems to

which they have na iirally adapted.

Very truly yours,

et

Priscilla Feral
President
Friends of Animals

National Headquz ters

777 Post Road

Suite 205

Darien, CT 06820

Phone: 203-656-1¢ 22

Fax; 203-656-0267

E-mail: contact@fr :ndsofanimals.org
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Mr. Steve Stone

National Matine Fisheties Service
Northwest Region

1201 NE Lloyd Boulevard, Suite 1100
Portland, OR 97232
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Dear Mt. Stone: NMO,\!AI AH!NE FISHERIES SERVICE
The Marine Mammal Commission, in consultation with its Commmittee of Scientific Advisors
on Marine Mammals, has reviewed the Draft Environmental Impact Statement (DEIS) for
Proposed Authotization of the Makah Whale Hunt. The National Marine Fisheries Service has
previously prepared two environmental assessments related to the hunting of gray whales by the
Makah Tribe. The Service prepared the present document to address the ruling of the Ninth Citcuit
Court of Appeals in_Anderson v. Evans that an environmental impact statement was needed to meet
the agency’s responsibilities under the National Environmental Policy Act. In particular, the court
was concerned about the need for additional analyses on three different issues: the impact of the
proposed hunting on the whales that temain in the waters of the Pacific Notthwest throughout the
summer (referred to as the Pacific coast feeding aggregation), public safety concerns, and the
proposed hunt’s precedential effect on possible hunting by other tribes in the United States or
within other countnes that are partles to the Internauonal Whahng Commission. ‘

, The Commission believes that the DEIS meets the requitements of the National
Environmental Policy Act. The Setvice has been patticulatly thorough in soliciting public 'mpllt on
the scope of the DEIS and in the breadth of issues addressed in that document. Also, the range of
alternatives considered in the DEIS is appropriate, given the purpose and nature of the tribe’
request for 2 waiver under the Marine Mammal Protection Act and the constraints established by the
International Whaling Commission in authorizing subsistence whaling of gray whales. In summary,
the Commission believes that the DEIS does a gbod job of analyzing the environmental
consequences of the various issues that participants and decision-makers will need to con51der mn the
course of a tulemaking under the Marine Mammal Protection Act to authorize a proposed hu( nt.

If the Service decides to proceed with a mlemakmg to waive the Marine Mammal Protection
Act’s moratorium and authorize the Makah Tnbe to take gray whales, the Commission and others
will have sufficient opportunity to make substantlve recommendations about the selection ofla
preferred alternative from among those considered in the DEIS. As such, the Commission sees no
need to make recommendations concerning the selectlon of alternatives at thus stage. In any future
reviews, we will consider not only the impact of the proposed hunting on the gray whale stock and
on the Pacific coast feeding aggregation but alsowways to improve hunting efficiency (e.g., to
minimize the number of stt'uck and lost whales) and to ensure that any taking is humane

‘ Because of the length of the DEIS, we ate not now providing specific drafting suggestions
or 1dent1fy1ng areas where clarification would be useful but not substantively impottant. ‘Thete s,
however, one threshold issue that we believe the Setvice should address more diréctly than it has.
This issue concerns the requirement under section 103(a) of the Marine Mammal Protection|Act
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that regulations issued to waive the moratorium on taking or importing marine mammals ensure that
the taking will not be to the disadvantage of the affected stock and will be consistent with the
purposes and policies of the Act. Discussion in the DEIS suggests that this “disadvantage test” will
be met as long as the stock would not be reduced below its optimum sustainable population (OSP)
level by the authorized taking. Although this is one possible interpretation of the requirement,
support can be found in the recommended decisions from previous rulemakings under section 103
for an alternative view, which 1s that allowing a healthy stock to decline to the point where it has
been reduced to its maximum net productivity level (the lower bound of the OSP range) would be
inconsistent with the statutory requirement that taking not disadvantage the stock. It does not
appent. that the levels of taking heing considered in this instance are likely to disadvantage the stock
under either interpretationTHowever, because|this -is'fundamerjal issue of statutdry interpretation
that may have implications beyond the current proceeding, a more complete discussion would be
useful. ‘

The Commission looks forward to working with the Service as it continues to evaluaﬁe the
Makah Tribe’s rulemaking request.

Sincerely,

Timothy J. Ragen, Ph.D.
Executive Director
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IN REPLY REFER TO:

By Facsimile (503) 230-5441 & First-Class Mail
August 14, 2008

Steve Stone

NOAA Fisheries Northwest Region
1201 NE Lloyd Blvd.

Suite 1100

Portland, OR 97232

Re: Makah Indian Tribe’s Comments on Draft EIS (May 2008)
Dear Mr. Stone,

Attached are the comments of the Makah Indian Tribe on the Draft Environmental
Impact Statement for Proposed Authorization of the Makah Whale Hunt (May 2008).
Thank you for this opportunity to comment. The Tribe sincerely appreciates the
substantial time and effort you and your colleagues at NOAA have dedicated to
producing this document. If you have any questions please contact Jonathan Scordino,
Makah Marine Mammal Biologist, at (360) 645-3176 or by email at
mtcmmbiologist@centurytel.net.

Sincerely yours,

%l lcah McCarty i‘_

Chairman, Makah Tribal Council
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Makah Tribe’s Comments
on Draft Whaling EIS (May 2008)
Page 2 of 7

GENERAL COMMENTS

Overall, as measured by the breadth and depth of the resources and impacts
evaluated, the analysis presented in this Draft EIS is extremely thorough. More than just
a long document, the substance of the agency’s analysis represents a hard look at all
resources likely to be impacted by the Tribe’s proposal to resume ceremonial and
subsistence whaling under the rights guaranteed by the Treaty of Neah Bay. In particular,
the Draft EIS responds to the concerns of the Ninth Circuit in Anderson v Evans by
carefully examining the local impacts of the hunt on gray whales that are present in the
Makah U&A and other southern areas of the ENP stock’s summer range.

The Tribe appreciates the extensive analysis of the Makah people and culture and
their relationship to whaling, which includes the substantial information gathered from
visits to Neah Bay and discussion with the tribal community. In the often polarized
public debate over whaling in the twenty-first century, the focus is too frequently limited
to the impacts on the gray whale rather than on the substantial impacts that a decision to
approve or reject the Tribe’s waiver request will have on Makah subsistence, ceremonial,
cultural and spiritual needs and values. It is, after all, the “human environment” that
NEPA requires the agency to analyze, and just as the impacts to the gray whale are a
central topic for the EIS, so too must be the impacts of the agency decision on the Tribe.
This Draft EIS goes a long way toward educating the agency decision makers and the
public about the potential impacts on both sides of the Tribe’s waiver request.

The five action alternatives and the no-action alternative represent a reasonable
range of alternatives to the Tribe’s proposed action. The alternatives represent both more
and less restrictive approaches than the proposed action and clearly demonstrate the
impacts that the Tribe’s proposed time, area, and PCFA whale limits will have on
affected resources. In doing so, the Draft EIS analyzes the principal conservation
measures proposed by the Tribe in the waiver request. Moreover, the range of
alternatives highlights that the proposed action is modest in scope and was carefully
crafted so as to reflect both the Tribe’s needs and the objective of minimizing the impacts
to gray whales present in the southern portion of the summer range. The conservative
nature of the Tribe’s proposal is made clear when comparing Alternative 2 (the Tribe’s
proposal) with Alternatives 3 and 6, which are less restrictive in time, area, and/or limits
on PCFA whales.

WHALE WATCHING

Whale watching may have greater impacts on gray whales than is suggested in
this document. Gray whale calf counts in the lagoons of Baja California have declined
persistently over the past decade while gray whale population numbers in general have
increased. The decreased use of the lagoons also coincides with increased ecotourism
and whale watching efforts. This observation may show that disturbance from whale
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watching is either reducing survival of individuals using lagoons or it is displacing the
whales to breeding areas that were not seen as favorable areas in the past.

HOT HARPOONS/PENTHRITE GRENADES

The Tribe has concerns about the analysis of penthrite grenades under Chapter 3
and Chapter 4. First, there needs to be some analysis on the expense of buying the
grenades. The EIS should also analyze how the whale will be killed using a penthrite
grenade, i.e. a “hot harpoon.” Because (unlike bowhead whales) gray whales sink when
killed, an exploding harpoon with a penthrite grenade cannot be used as the weapon to
dispatch the whale and at the same time be the initial harpoon delivered on the whale. A
single harpoon is not likely to be sufficient to retrieve a dead and sinking whale because
the harpoon is likely to tear out under the strain of retrieval. A more accurate
representation of this method of hunting would be the use of one or two cold harpoons,
followed by the use of penthrite grenade harpoon to dispatch the animal. Based on this
method, it is likely that use of a large caliber rifle aimed at the whale’s central nervous
system, as proposed by the Tribe, would result in a shorter time-to-death compared with
the realistic use of a penthrite grenade. In addition, the effective range of the rifle is
much longer than the effective range of a penthrite grenade harpoon.

USE OF DRIFT WHALES FOR CONSUMPTION

The legal basis for the subsistence use of drift whales by Makah tribal members
needs to be clarified. See Sections 2.4.2 and 4.10.3.1. The Tribe believes that the Treaty
of Neah Bay authorizes the use of drift and stranded marine mammals without prior
approval from NMFS. However, there is no agreement between the Tribe and NMFS
governing the subsistence use of drift whales, and NMFS’ policy on this issue has never
been formalized in writing. There is an agreement, which was referenced in the EIS,
which allows subsistence use of marine mammals taken incidentally to fishing. The
beachcombers’ clause within the MMPA does not allow the consumption of edible
tissues, only the collection of tissues for scientific or educational purposes. Therefore,
neither of these resolves the legal uncertainty described above. Absent formal written
guidance expressly authorizing Tribal members to utilize stranded marine mammals the
use of this resource may be significantly less than assumed the analysis of Alternative 1.

USE OF WHALE PRODUCTS FOR MANUFACTURE AND SALE OF
TRADITIONAL HANDICRAFTS

The legal basis for the Tribe’s use of non-edible whale products for manufacture
and sale of artwork and traditional handicrafts needs to be clarified. On page 4-123, lines
23-25, the Draft EIS states “With the possible exception of products from drift whales or
whales caught in fisheries, there would be no potential for households to consume whale
meat and blubber or use non-edible whale products for the manufacture and sale of
traditional handicrafts.” The clause “with the exception of” implies that products from
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drift whales can be used for such purposes under Alternative 1. In Section 4.7.3.2.1 on
page 4-124 the document states “Compared to the no action alternative, the potential for
whale products for ... making and selling handicrafts would increase...” This language
again implies that Makah tribal members can currently utilize whale products for art sold
commercially and that agency authorization of a hunt would only increase the
opportunities for utilization of such products in the manufacture and sale of handicrafts.
Yet Section 2.3.3.2.6 at page 2-14 states that the use of whale products is strictly part of
analysis for action alternatives, thus implying that use of whale products is not included
under the no-action alternative (Compare Section 2.3.1 at page 2-4 to 2-5).

NORTHWARD MIGRATION CHARACTERISTICS AND ASSUMPTIONS
REGARDING MOST LIKELY HUNTING TIMES

At Pages 3-65 and 3-66, the Draft EIS discusses the characteristics of the
northward migration, particularly that mother and calf pairs constituted the second
migratory phase and are the last to leave the wintering areas. Page 3-67 notes that 90%
of this phase is made of cow-calf pairs. In Chapter 4, the Draft EIS makes some logical
assumptions (with the exception noted below), including that the timing of a hunt under
Alternatives 2 and 4 (see, e.g., Page 4-5) would most likely be in the late Spring. The
Draft EIS should make the connection between the characteristics of the second phase of
the northward migration and the assumption as to likely hunting in April and May, which
may affect hunting opportunities given the prohibition on striking calves and females
acconipanied by a calf.

ASSUMPTIONS UNDER ALTERNATIVE 5

Alternative 5 includes more restrictive limits than the proposed action. The Tribe
would be limited to 3 strikes, 2 whales harvested, and 1 struck and lost. However, the
agency’s assumption, without spelling out the details as it does for Alternative 2 at page
4-7 (bottom), concludes that ““all three whales potentially killed could be PCFA whales.”
(4th line from bottom. Note that the sentence starts off incorrectly as “Alternative 3”
instead of Alternative 5). In alternatives 2, 3, 4 and 6, it is assumed that the combination
of struck and lost (3), maximum harvest (5) and strike limit (7) results in the potential for
up to 7 whales to be killed in any given year for the reasons stated at the bottom of Page
4-7. Applying the same reasoning to Alternative 5 yields a potential of two (not three)
whales killed in any given year. This is because whaling for the year will have to cease
once (1) 2 whales are harvested; (2) one whale is harvested and one is struck and lost; or
(3) one is struck and lost. The maximum potential killed whales is therefore two, and the
strike limit provides no actual restriction. This error should be corrected, or addressed as
suggested below. If corrected to two potential kills, it would affect the assumptions in
the rest of Section 4.1.5 and the analysis in other parts of the Draft EIS, such as in the
comparison of alternatives (Page 4-57, bottom).
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An alternative approach to making the change suggested above would be to alter
the parameters of Alternative 5 to a limit of two (2) whales struck and lost annually.
Under this scenario, the assumption of 3 potential whale kills per year would be valid. In
addition, it would be a more realistic limit, since it would be very restrictive if the first
hunt of the year led to a struck and lost whale and this single struck and lost event
resulted in a closure of the hunt for the entire year.

BEST AVAILABLE SCIENCE

Throughout this document there is a need to note that the data on gray whale
abundance is the best science available. These estimates have been collected by
experienced researchers for NMFS and have been validated by the leading international
authority on large whales, the International Whaling Commission. Noting that this
analysis of populations is based on the best science available will help decisionmakers
and the public review the EIS and understand that the best science was used.

SPECIFIC EDITS OR COMMENTS

Page 1-13: states “Congress specified that the primary objective of the marine resource
management under the MMPA is to maintain the health and stability of the marine
ecosystem.” It needs to be recognized that historically and currently Native Americans
have been part of the ecosystem. The Makah Tribe and other tribes of the Pacific
Northwest have hunted marine mammals since time immemorial.

Page 1-33, line 19. “s” should probably be “Chukotka Natives”.

Page 2-7, Table 2-1. There is a random “2” after U&A in Alternative 6. Also for
Alternative six, the row for maximum harvest, struck and struck and lost should read
“Same as Alternatives 2, 3, and 4”.

Page 2-10, line 28. Appendix A contains the Tribe’s waiver request, but it is not
“discussed in detail” there.

Table 2-2. Page 2-34 (Tourism). Alternative 6 should be “Similar to Alternative 2”.
Same with “Public Safety’’ on Page 2-38. page 2-37, Ceremonial and Subsistence
Resources, Alternative 5 should conclude with “compared to Alternative 2.” Page 2-44
(Media Observers, Alternative 6) was probably intended to refer to Alternative 3. Page
2-49 (Indigenous People Worldwide, Alternatives 2-6) should probably read “Similar to
Alternative 1” for consistency throughout the table and ease of reference by the reader.

Page 3-11, line 9. “‘sunset” should probably be “sunrise”.

Page 3-27, Figure 3-2. Cape Johnson appears to be mislabeled. It is north of La Push.
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Page 3- 79, line 28 states that identified whales reappeared “at least 93.3 miles away”
from where they were seen in previous year. Instead of “at least,” the sentence should
read “up to 93.3 miles away” to be consistent with the example from the preceding
sentence.

Page 3-87. In the analysis of PCFA whales it is noted that survey results are analyzed for
population numbers under the assumption that all whales observable are seen. This
document needs to discuss how close this assumption is to reality. While it is not
unheard of in wildlife sciences to make the assumption that all individuals are observed,
normally this is only done for animals that are highly visible, like African elephants, or
have abnormally high effort, like Southern Restdent killer whales. PCFA whales have
neither traits of high visibility nor abnormally high observation effort. Therefore, any
estimates under these assumptions are very conservative as the assumption is unlikely to
be satisfied.

Page 3-112, lines 19-22, portrays the hunt as a single harpoon being thrust into the animal
before the whale is shot in the central nervous system with a large caliber rifle. This
description is not accurate. As noted above, gray whales sink after they have died (unlike
bowhead whales). A single harpoon may not be sufficient to retrieve a whale that has
sunk to the ocean floor. Therefore, two or even more harpoons should be in the whale
before the whale dies to prevent losing a struck whale. The additional harpoons can be
applied before or immediately after the whale is dispatched with the rifle, as occurred in
the 1999 hunt (see Page 1-38).

Page 3-116, lines 22-23. The caliber of bullet used for the majority of the 16 shots in the
unauthorized 2007 hunt was known to be .460 caliber. One of the shots may have come
from the .577 caliber rifle, but likely not more.

Page 3-121, line 13. Should insert “gray” in the sentence “Although Alaska natives
hunted gray whales . . ..” Note also that this appears to be contradicted by Table 3-9
(Page 3-122), showing 2 gray whales harvested in 1695,

Page 3-122, Table 3-9 is missing information regarding IWC allocations.

Section 3.4.3.6.9 at Page 3-134 should note that in the past gray whales have been
entangled in Makah fishing nets. During the late 1970s and early 1980s a few whales
were accidentally captured in nets. This appears to be referenced in Page 2-21, lines 11-
13 (citing Angliss and Qutlaw 2008). Failing to note that gray whales have been
incidentally captured in tribal fishing gear in the past may lead a reader to conclude that
under the no-action alternative, if a whale is caught in a net, the fishermen caught the
whale intentionally. Documentation that gray whales are occasionally caught in tribal
fishing gear will promote greater public understanding of this issue.

Chapter 4 should include line numbers for consistency and ease of reference.
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Page 4-9, line 12 should be corrected. It is not whales “after June 1”’; rather it is whales
between June 1 and November 31%. Similar changes to page 4-7 as appropriate.

In Chapter 4 there is analysis on social benefits of the Makah hunt on Page 4-126,
Section 4.7.3.3.3. Under the analysis it is stated that, “There is insufficient information to
determine whether the potential social benefits to Makah Tribe would offset potential
adverse social effects.” This analysis did not reference or neglected to consider Dr. Ann
Renker’s 2007 report. There, it was found that 88.8% of Makah households surveyed in
a randomized sample want to return to whaling. Clearly, the vast majority of Makah
Tribal members wouid benefit if whale hunting were renewed.

Section 4.8.3.1 at Page 4-133 needs to have the words “might” and “perceived” stricken
from the last sentence. The lack of respect for treaty rights would be present, and not just
“perceived,” if Alternative 1 is chosen. Also, Makah tribal members, and those of other
tribes, will feel increased tension and frustration if the no-action alternative is chosen, not
“might”.

Section 4.10.3.2.2 at Pages 4-145 to 1-146 substantially overestimates the number of
whales available under the no-action alternative for subsistence use. There may be 1
whale that dies in tribal fishing gear (see comment above) or drifts in to tribal beaches
every 5 years, but it is unlikely that any drift whale that is caught or comes ashore would
be in edible condition. Whales have a thick blubber layer that traps the heat of their
body. As a result, after they die the process of autolysis is quicker in whales than other
animals due to the ability of a whale’s body to retain heat given their immense size and
thick blubber layer. An edible whale is unlikely to come to shore more often than once
every 20-30 years. Eating a whale that has decomposed through autolysis may make
tribal members sick and for this and other reasons does not fulfill the Tribe’s treaty right.
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From: D.M. Mattoni-West
17422 Crystal Drive
Enumclaw, Wa. 98022

-Dear Dear Makahs,

Treaty or no treaty-----Cultural heritage or no cultural heritage-----Is there not some
creative way to celebrate the survival of the Makahs as a tribe without killing whales?
Come on now-----The Makahs have made it to the 21% century, Why can’t the Makahs

help the whales and other endangered species make it thru the 21% also? Why not make
December thru May a celebration of living, not killing?

Thank you for letting me put in my two cents.

Darlene Mattoni-West
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Mr. Steve Stone
NMES Northwest Region " TEPARTMENT OF COMMERCE
1201 N(}ii Ialfc;yg%l;;., Suite 1100 i — RECEIVED _?
Portland, OR, (R j
FAX (503)230-5441 | AUG 20 2008 !
E-Mail: MakahDEIS .nwr{@noaa.gov L ER

“NATIONAL MARINE FISHERIES SERVIGE

RE: 2008 Makah DEIS ” \
Dear Mr. Stone,

The Northwest Indian Fisheries Commission appreciates this opportunity to
provide comments on the Draft Environmental Impact Statement for Proposed
Authorization of the Makah Whale Hunt. As you may be aware the Commission is
composed of twenty federally recognized Indian tribes with treaty-reserved rights to fish
and hunt in Puget Sound or along the Washington coast. These fishing and hunting rights
are key components of the culture, economies, and heritage of the Commission’s member
tribes, including the Makah Tribe. ‘ '

The proposed action crafted by the Makah Tribe (alternative 2) represents a
careful and conservative proposal for the resumption of the Tribe’s treaty reserved right
to hunt whales. The Makah Tribe’s proposal provides greater protection for Eastern
North Pacific Gray Whales than would be required under the well-established
“conservation necessity” principles for state regulation of Indian treaty rights (sce
discussion at DEIS 1-10-11) and assures that gray whales in the Pacific Coast Feeding
Aggregation will continue to be functioning components of the ecosystem. C.f., DEIS at
1-19 (NMFS may not restrict the Tribe’s exercise of its treaty right absent showing that
MMPA’s conservation purpose is not being met).

The Commission notes|that there are sfme who argue that the Makah Tribe’s
decision in the 1920°s to stop whaling in order to conserve the species after over-
exploitation by non-Indian commercial whalers amounts to “abandonment” of its treaty-
reserved right to take whales. C.f., DEIS at 11‘33. The Tribe’s application for a waiver
details the historical and contemporary imporﬁ‘ance of whaling to the Tribe. See DEIS
Appendix A at 8-9. The Tribe’s decision to sﬂop whaling in the 1920’s does not reflect an
abandonment of the tradition any more than a|farmer’s decision to not divert water when
the stream is dry reflects an abandonment of a water right. Moreover, the raids by federal
agents over the last 50 years searching for whale meat in the homes of Makah tribal
members certainly indicates the federal government’s belief that the Tribe had not
abandoned its tradition. See DEIS at 1-32. Moreover, throughout the Draft the ongoing






importance of whaling to the fabric of Makah culture, ceremony and subsistence is amply
demonstrated. ;

The DEIS correctly notes that the tradition of whaling is not unique to the Makah
Tribe and that other Pacific Northwest Indian tribes traditionally harvested marine
mammals and have expressed relatively recent interest in doing so. See e.g., DEIS at 4-
- 198. Accord United States v. Washington, 384 F. Supp. 312, 372 (W.D. Wash. 1974).
The connection of other treaty tribes to whaling continues to this day. See DEIS at 1-38
(ceremonial involvement of four canoes from various Washington Indian tribes in the
landing of whale harvested by Makah Tribe in 1999). Whether or when any other
Washington Indian tribe may seek to assert and exercise a treaty-reserved right to hunt
whales is entirely speculative and cannot be determined in this NEPA process. While
some may attempt to portray the Makah Tribe’s request for a waiver as the “tip of the
iceberg,” the fact remains that the Makah Tribe is uniquely situated and is moving
forward on its own. In addition, the evidence before the agency unequivocally indicates
that there is no clear cause and effect relationship between granting a waiver and future
requests for waivers. DEIS at 4-198 (no evidence that Alaska walrus waiver prompted
requests for additional waivers). Accordingly, there is no current basis to assume that
granting the Makah Tribe’s request for a waiver will influence other tribes to seek to
embark on the same pathway.

Again, the Commission appreciates this opportunity to provide comments and
encourages NOAA Fisheries to continue its efforts to work cooperatively with the Makah
Tribe as it seeks to exercise its treaty rights, while assuring that legitimate conservation
needs are met.

Sincerely,

/ / //%ﬁb o

Mike Grayum
Executive Director
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Quinault iIndian Nation

POST OFFICE BOX 189 [ TAHOLAH, WASHINGTON 88587 00 TELEPHONE (360) 276-8211
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Steve Stone
NMEFS Northwest Region By email to MakahDEIS.nwr@noaa.gov
1201 N.E. Lloyd Blvd., Suite 1100

Portland, OR 97232

RE: 2008 Makah DEIS
Dear Mr. Stone:

The Quinault Indian Nation (“Nation”) submits these comments in support of the Draft
Environmental Impact Statement (“DEIS”) for proposed authorization of the Makah
Tribe to resume limited hunting of eastern north Pacific gray whales in the coastal portion
of the Tribe's usual and accustomed fishing grounds, off the coast of Washington State,
for ceremonial and subsistence purposes.

The Makah Tribe specifically reserved the right to hunt whales in its treaty signed with
the United States in 1855. The Makah people have hunted whales since time
immemorial. As a neighboring Tribe, the Nation fully supports the Makah Tribe in the
exercise of its treaty whaling nghts. Accordingly, we recommend approval of the
preferred alternative analyzed in the DEIS authorizing a waiver of the Marine Mammal
Protection Act for the Makah Tribe’s hunt of gray whales. '

Thank you for your consideration.

. Sharp
President






August 7, 2008

Donna Darm

Assistant Regional Administrator
Protected Resources Division
National Marine Fisheries Service
7600 Sand Point Way NE

Seattle, Washington 58115

Dear Donna Darm,
l am writing to express my opinion about the Makah Tribe’s request to resume whaling.

There is no way of humanely killing a gray whale; therefore we should not even be
considering the resumption of whaling, for the Makah Tribe or anyone else. Last
September the five rogue Makah hunters demonstrated this well. The gray whale
suffered in pain for over 10 hours before succumbing to death. This should be the only
criteria considered; therefore Alternate | is the only choice, to not allow hunting, period.

NOAA chose a staged photo of the Makah “hunters™ in the traditional canoe to put on the
front of this draft EIS. This photo is a misrepresentation of what has actually taken place
on the water in 1999 and in 2007 T was there personally and witnessed the helicopter
spotters, power boats and high-powered rifles and the overall lack of “traditional” and
“cultural” ways.

The gray whales face depleting food sources, depleting ocean conditions, and an increase
in human obstacles in their marine environment. They do not need to also deal with an
increase of humans shooting at them in the name of “culture”.

Sincerely,

b PF e S

Cheryl Rorabeck-Siler
P.O. Box 16
Nehalem, OR 97131






503-230-5441
Attm: 2008 Makah DEIS

1 wish to express my outrage with the proposed NMFS allowance of Makah whale
hunting and harassing. It is as reasonable to me as a statement of how many slaves I
might have as my ancestral right. As whales, porpoises, and the great apes are recognized
as intelligent, communicating animals, and as our American culture deems killing them
as wrong, I think it biased 1o exempt any group from these recognized norms. We
disagree with these actions on the part of Iceland and Japan; why would we be so
hypocritical as to grant such a “right” to a group in our own country? And it is certain
that those who take part in this “right” with modern weapons and disregard for the safety
and laws of others, reap a sad harvest of disdain, dislike, and division.

Donna L. Whichelio
Port Angeles
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August 2, 2008

Steve Stone

NMFS Northwest Region
1201 NE Lloyd Bivd
Suite 1100

Portland, OR 97232

Dear Mr. Stone:

This treaty must be renegotiated. The “ceremony” of butchering beautiful
creatures already in danger of extinction was tragic 150 years ago. Today it is
indefensible. Depending on whale hunts for subsistence is not a 2008
reality.....it's an excuse that hunters of many innocent creatures use to justify
their sick form of entertainment.

Respgctfully,

Mr. and
9015 61 P
Mukilteo, Washington 98275





